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Report of the Attorney General. 


State of Nebraska, Legal Department, 
Lincoln, Nebraska, Novy. 30, 1914. 
To His Excellency, John H. Morehead, Governor. 


Sir: In compliance with law, I respectfully herewith 
submit my report of the business of the legal department for 
the biennium ending November 30, 1914, including the 
status of suits filed, their purpose and disposition, moneys 
received and disbursed, and criminal prosecutions ixsti- 
tuted by county attorneys; also a large number of the most 
important opinions rendered to state officers and county 
attorneys during my administration of the affairs of the 
office. Very respectfully, 

GRANT G. MARTIN, 
Attorney General. 
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DISBURSEMENTS OF MONEY APPROPRIATED BY 
THE LEGISLATURE. 


Appropriations April 1, 1911, to April 1, 1913. 
ATTORNEY GENERAL'S SALARY. 


1912. 

Dec. 1 By Balance. $1,000.00 
“ 18 To Grant G. Martin $500.00 
1913. 

March 27 To Grant G. Martin......................... 500.00 


$1,000.00 $1,000.00 
DEPUTY ATTORNEY GENERAL’S SALARY. 


1912. 
Dec. 1 By Balance .. $666.68 
8 18 To George W. Ayre: $166.68 
1913. 
Jan. 28 To George W. Ayres.. 166.66 
Feb. 26 ? « 166.66 
March 27 a . 166.68 
$666.68 $666.68 
ASSISTANT ATTORNEY GENERAL'S SALARY. 
1912. 
Dec. 1 By Balance $709.68 


ee 18 To Frank E. Edgerton. $166.68 
1913. 
Jan. 28 To Frank EB. Edgerton..................-... 166.66 
Feb. 26 ot Ks S 166.66 
March 27 a - = 166.68 
Apr. 1 To balance unexpended 43.00 


$709.68 $709.68 


SECOND ASSISTANT ATTORNEY GENERAL’S SALARY. 
1912. 


Dec. 2) By Balance. .:2i:2.02.<2 nye 33,600.00 
1913. 
Apr. 1 To balance unexpended.................... $3,600.00 


$3,600.00 3,600.00 
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XxXViii 
1912. 

Dec. 1 By 
tl 18 To 
1913. 

Jan. 28 To 

Feb. 26 

March 27 
1912. 

Dec. 1 By 
1913. 

Apr. ‘Bei 

POSTAGE, 
1912. 

Tree. 1 BY. 
< 2 To 
18 To 

30 To 
1913. 

Jan. & "To 
a 8 To 
Ne 14 To 
ras 27 To 

Feb. 3 To 
19 To 
a 1S fe 
i 27 To 

March 14 
by 20 To 

Apr. 10~o. 
ve 12. PG. 
ms 30 To 

May i> Ep. 
ze 12 To 

May 14 To 

June 30 To 


REPORT OF ATTORNEY GENERAL 


LEGAL STENOGRAPHER’S SALARY. 


Balance 
Josephine Murphy. $100.00 
Josephine Murphy.. 03 100.00 
© A co = 100.00 
a 9 > SaaS a rccesancs! 100.00 
$400.00 


STENOGRAPHER’S SALARY. 


balance unexpended.............-...... $1,481.68 


$1,481.68 


$400.00 


$400.00 


$1,481.68 


$1,481.68 


STATIONERY AND OTHER OFFICE EXPENSES. 


Balance . 
West Publishing Co. $8.00 
Lawyers Co-operative Pub. Co 2.00 
Lincoln Telephone Co................. 4.85 
Sanitary Towel & Laundry Co..... 4.50 
Western Union Telegraph Co 6.40 
Lincoln Telephone Co 5.35 
M. E. Logan....... 12.00 
Rudge & Guenze 2.50 
Adams Express Co.... 8.56 
American Express Co 8.04 
M. E. Logan. 4.50 
as ne 11.25 
Lincoln Telephone Co... 10.90 
Western Union Telegraph Co 3.00 
Sanitary Towel & Laundry Co.. 2.25 
Lincoln Telephone Co. 4.00 
Harry Porter 3.64 
H. Ohashi & Co... 12.00 
West Publishing Co. aed 13.00 
unexpended balance......-............. 105.43 


$232.17 


$232.17 


$232.17 


DISBURSEMENTS 


XxxiX 


FOR USE OF ATTORNEY GENERAL IN PROSECUTIONS. 


1912. 


Dec 


To James O. Hearn 
To G. W. Kline. 
To G. G. Martin. 
To W. M. Benton.. 


To Legal News... 
To Nels Turnquist 
To N. S. Rowley. 
To J. D. Ringer. 
To David Anderson 
To Harry Lapidus 
To State Journal Co a 
To Woo. Benton: 7s. c+2 tec ercmase 


To G. W. Ayres, court costs. 
To Clark Perkins. 
To E. J. Clement.... 
To W. M. 
To 
To 
to 
To J. S. Baer... 
To Lincoln Printing C 
To F. W. Coleman... 
To S.A. Holcomb... 


To A. F. Mullen. 
To G. F. Jonaitis. 
To Anton Dragoun. 
To Kuhl Printing Co 
To L. EB. Wettling. 
To Legal News Printing Co 
To G. W. Ayres, expenses. 
To H. C. Lindsay. 
To J. L. Cohn... 
To Robt. Smith 
To G. W. Kiline.. 
To E. L. Porter.. 
To W. M. Benton 
To G, W. Ayres, expenses. 
To H. C. Lindsay 
Tels, B.. Wettling:,...c..-:.cizmemee--: 


7.00 
125.00 
17.00 
3.00 
92.50 
7.50 
1.00 
22.00 
2.00 


$11,582.45 


x1 REPORT OF ATTORNEY GENERAL 


1913. 

Apr. Sa Ton Wil. ES Ben os 225k cecscatenrenne 6.00 
is 10 To Tibbets & Anderson 110.60 
aj 15 To G. W. Kline 10.00 
4 15 To 2.50 
“ 17 To J. H. MeClay. 9.95 
2 23 To Geo. Johnson. 2.50 
ti 23 To O, L. Mallen... 5.00 
we 26 To L. E. Wettlin 25.00 
es 29 To W. M. Benton. 11.00 
xt 29 To J. F. O’Hern... 2.50 
“ 30 To H. C. Lindsay. 17.90 

May 5 To-J,. 8. Baer... 53.50 
“ 7 To W. T. Thompson. 250.00 
og 12 To H. C. Lindsay. 6.60 
Ss 16 To J. W. Crouch. 5.25 
f 17 To G. W. Ayres, expenses. 3.85 

June 30 To unexpended balance. 8,385.01 


$11,582.45 $11,582.45 


Appropriations April 1, 1918, to April 1, 1915. 
ATTORNEY GENERAL’S SALARY, 


1913. 
Apr. 1 By appropriation $4,000.00 
june 28 To Grant G. Martin. : 500.00 
Sept. 27 iv re é: g 500.00 
Dec. 18 ¥ au = = 500.00 
1914. : 
March 27 on a J 500.00 
June 26 Aes es 3 500.00 
sept. 29 oa ig on “ 500.00 
Nov. 30 To balance unexpended 1,000.00 


$4,000.00 $4,000.00 
DEPUTY ATTORNEY GENERAL'S SALARY. 


1913; 

Apr. © 1 By appropriation 2s. = ..u..-.-4 $4,000.00 
a 26 To George W. Ayres $166.66 

May 28 ss 9 166.66 

June 28 ef ee 166.68 

July 28 3: = 166.66 

Aug. 27 oh =e 166.66 

Sept. 27 is S S 166.68 

Cet. 28 ba oH 166.66 

Nov. 26 a oy 166.66 


Dee. 18 = st os 166.68 


1914. 


1913. 


Apr. 
May 
June 
July 
Aug. 
Sept. 
Oct. 
Nov. 
Dee. 


27 oe . 166.66 
24 es gs: 166.66 
27 re S 166.68 
27 iN Ng 166.66 
25 < 166.66 
26 s ses 166.68 
28 = - 166.66 
27 * ‘e 166.66 
29 % 166.68 
28 Sa 166.66 
27 Ee Ss ree 166.66 
30 To balance unexpended.................... 666.68 

$4,000.00 

ASSISTANT ATTORNEY GENERALS SALARY. 

1 By appropriation —-_scxrcdccccesemueres 


26 To Frank E. Edgerton 


28 
28 
28 
27 
27 
28 
26 
17 


1914. 


Jan. 
Feb. 
March 
Apr. 
May 
vune 
July 
Aug. 
Sept. 
Oct. 
Nov. 


“ 


27 
24 
25 
27 
25 
26 
28 
27 
29 
28 
27 


30 To balance unexpended. 


DISBURSEMENTS 


“ 


$166.66 
166.66 
166.68 
166.66 
166.66 
166.68 
166.66 
166.66 
166.68 


166.66 
166.66 
166.68 
166.66 
166.66 
166.68 
166.66 
166.66 
166.68 
166.66 
166.66 
666.68 


‘ $4,000.00 


xli 


$4,000.00 


$4,000.00 


$4,000.00 
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SECOND ASSISTANT ATTORNEY GENERAL’S SALARY. 


1913. 
Apr. 1 By appropriation. :.....--....-.2-..2-..... 
1914. 
Nov. 30 To balance unexpended.................... $3,600.00 
$3,600.00 
LEGAL STENOGRAPHER’S SALARY. 
1913. 


Apr. 1 By appropriation ... 


ae 26 To Josephine Murphy. $100.00 
May 28 2 ~ 100,00 
June 28 sd fa 100.00 
July 28 ge +) 100.00 
Aug. 27 a a 100.00 
Sept. 27 Lo > 100.00 
Oct. 28 = ~ 100.00 
Nov. 26 me s 100.00 
Dec 18 = Mh 100.00 

1914. 
Jan. 27 i ie 100.00 
Feb. 24 J ie 100.00 
March 27 x re 100.00 
Apr. 27 > 4 100.00 
May 25 at = 100.00 
July 13 ee ~ 100.00 
£3 28 onl ot Se _ 100.00 
Aug. 27 S “ 100.00 
Sept. 29 * at 100.00 
Oct. 28 a . Sek 2 100.00 
Nov. 27 ai se oh 7 100.00 
"30 To balance unexpended. 400.00 
$2,400.00 


STENOGRAPHER’S SALARY. 


1913. 
Apr, 1 By appropriation 
Aug. 18 To Mrs. J. P. Tague. $70.00 
1914. 
June 26 To Vera Bonekemper.. 70.00 
July 13 me oS 24.75 
Nov. 30 To balance unexpende 1,515,25 


a $1,680.00 


33,600.00 


$3,600.00 


$2,400.00 


$2,400.00 


$1,680.00 


$1,680.00 


DISBURSEMENTS 


xiii 


POSTAGE, STATIONERY AND OTHER OFFICE EXPENSES. 


1913. 


Apr. 
May 
June 


July 


“ 


Aug. 


31 


Be ee ~ 
CONUARNSCH RAH 


pee wr tp tr w ty 
PAIR WOH DUINMARAMRMRAEAIAANS 


Pe <) 
ARON BR 


By 


appropriation 
Lincoln Telephone Co. 
W. M. Benton 
G. W. Ayres, expense: 
Woodruff Bank Note Co 
G. W. Bonnell...1022- 
G. G. Martin, expense 
Harry Porter............-. ~ 
Lincoln Telephone Co. 
G. W. Bonnell 
Lincoln Telephone Co... 
G. G. Martin, expense: 
W. M. Benton... 
F. E. Edgerton, expenses. 
G. W. Ayres, expenses.. 
Western Union Telegraph Co. 
West Publishing Co. 
W. E. McFarlan 
W. S. Austin... 
Sanitary Towel & Laundry Co. 
L. A. Laudet. 
Lincoln Telephone Co. 
Harry Porter. 
Legal News Printing Co. 
W. M. Benton 
Western Union Telegraph Co 
Legal News Printing Co 
Aurora Printing C 
G. O. Hearn.. 
Hammond Printing Co. 
Lincoln Telephone Co. 
Capital Brief Co.. 
West Publishing C 
WEI. 2 BERTON... cco 
Legal News Printing C 
Omaha Printing Co. 
Lincoln Telephone Co. 
Rudge & Guenzel 
Western Union Telegraph Co. 
Legal News Printing Co 


Lawyers Co-operative Pub. Co 
Lincoln Telephone Co. s. 
RC; Johnson. 2. ees 


$3,000.00 


Feb. 


March 


8 To 
15. To 
26 To 
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Capital WBriarCOs si sp2-.caperccceseenese 
Western Union Telegraph Co..... 
G. W. Ayres, expenses. 
W. M. Benton. 
Lincoln Telephone Co. ‘ 
G. W. Ayres, expenses................ 


Hardy Furniture Co... 
Legal News Printing Co 
West Publishing Co 
F, E, Edgerton, expense 
Geo. O. Hearn 
Lincola Telephone Co. 
Cc. & N. W. Railway Co. 
Capital Brief Co. 
Lincoln Printing Co 
Legal News Printing Co 
W. M. Benton 
Cc. & N. W. Railway Co. 
Sanitary Towel Co a 
Canitalicmeiien (Co... 2-2-8: 
M. E. Logan 
H. Porter... 
Lincoln Telephone Co.... 
F. E. Edgerton, expense = 
2 ame CPG OY 6 oa pe ns ae 
Lincoln Telephone Co. 
W. M. Benton 
Cc. B. & Q. Railway Co. 
Alex Wekesser 
F, E. Edgerton, expense 
Capital Brief Co 
Legal News Printing Co............. 
We (ML Benton a nyesessceness.i2.02-c5 
CUT Wy: oe 7800 Sere os A 
Western Union Telegraph Co 
W. M. Benton 
H. Porter. 
Underwood Typewriter Co........... 
Lincoln Telephone Co. 
West Publishing Co.. 
Lincoln Telephone Co................. 


30.00 
4.00 
48.50 
7.00 
7.00 
4.70 
4.46 
75.00 
8.00 
5.00 
50.00 
9.30 
30.96 
9.00 
21.00 
45.00 
22.00 
31.70 
4.50 


1913. 


Apr. 
May 
June 


DISBURSEMENTS xlv 
5 To W. M. Benton 8.00 
8 To Lincoln Telephone Co. 6.45 
11 To Alex Wekesser. 14.50 
Hof 3 ¢ 22.00 
18 To George Bros... 36.70 
31 To Williams Photo Co 1.60 
1 To W. M. Benton. 28.00 
1 To Pantagraph Printery.... 15.00 
4 To Lincoln ‘Telephone Co. 6.00 
18 To W. M. Benton 37.00 
30 To Sanitary Towel Co. 4.50 
6 To Lincoln Telephone Co. 6.40 
6 To Office Equipment & Supply Co. 8.00 
15 To Western Union Telegraph Co..... 5.00 
15 To W. M. Benton 20.00 
16 To West Publishing Co. 9.00 
16 To G. W. Ayres 15.87 
19° To G. W. Bonnell. 32.21 
26 To Underwood Typewriter Co 1.50 
28 To G. G. Martin. 80.83 
31 To W. M. Benton 7.00 
5 To Adams Express Co 1.32 
6 To M. BE. Logan,..2< 11.25 
7 To Lincoln Telephone Co. 6.90 
16 25.00 
a9 12.14 
25 43 
30 To balance unexpended 1,994.42 
$3,000.00 $3,000.00 
USE OF ATTORNEY GENERAL IN PROSECUTIONS. 
1 By appropriation ....2.......-ca. $17,000.00 
28 To L. E. Wettling. $125.00 
16 To Robt. Smith..... 6.25 
17 To G. W., Ayres, expenses. 6.06 
28 To L. E. Wettling. 125.00 
28 To W.-M. Benton... 11.00 
3 2.50 
8 To F. E. Edgerton, expense: 3.35 
16 To H. C. Lindsay. 16.80 
28 To L. E. Wettling. 125.00 
1 To G. G, Martin.. 6.55 
1 To H. C. Lindsay 6.70 
2 To W. E. McFarlan.. 11.00 
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To T. J. Doyle..... 
To L. E. Wettling. 
To H. C. Lindsay. 
To J. S. Baer... 
To P. H. Eggers... 
To L. E. Wettling. 
To J. H. McClay.. 
To L. E. Wettling. 
To H. C. Lindsay. 
To J. D. Ringer.. 


To L. E. Wettling. 


To J. J. Woodward. 
To Peter Wazgis. 
To L. E. Wettling. 
To Howard Saxton... 
LO” ere we 
To H. 
To Woodruff Bal 
To J. S. Baer....:. 
L. E. Wettling. 


To J. W. Shively. 
To J. S. Baer... 
To G. C. Junkin 
To F. L. Shoop.. 
To Calvin Emery. 
To W. T. Thompson 


To Courtright & Sidner. 
To Williams Photo Co.. 
To J. S. Baer. 
To W. H. Thompson 
To L. E. Wettling. 
To J. W. Shively... 


300.00 
125.00 
628.80 
11.00 
4.00 
125.00 
13.55 
125.00 
26.10 
150.00 
125.00 
125.00 
4.31 


2.50 
2.50 
125.00 
150.00 
160.98 
7.05 
275.00 
2.50 
62.50 
5.00 
2.50 
136.12 
8.00 
10.00 
5.25 
3.50 
17.10 
12.00 
20.00 
1.00 
18.15 
28.46 
14.00 
19.50 
123.14 
107.83 
117.67 
11.80 
6.75 
50.00 
69.38 
1.00 


DISBURSEMENTS xlvii 


1914. : 

Sept. 16 To F. E. Edgerton. 6.73 

Nov. 2 To W. T. Thompso 60.74 
ee 9 To Edwin Evans. 2.75 
de 9 To H. C. Lindsay. 54.50 
7 21 To C. C. Flansburg. 25.00 
oe 23 To J. W. Tulleys.. 25.00 
ie 23 To Gus A. Hyers... 85 
a 25 To W. M. Thomas. 2.10 
i? 25 To L. E. Cottle.. = 1.00 
ee 30 To balance unexpended................---. 18,037.18 


$17,000.00 $17,000.00 


ENFORCEMENT OF ANTI-DISCRIMINATION LAW. 
1913. 


Apr. 1 By appropriation .............1...--02+ $2,000.00 
1914. 
Nov, 30 To unexpended balance ................... $2,000.00 


e $2,000.00 $2,000.00 


MONEYS COLLECTED AND TURNED GVER TO STATE TREASURER. 
1913. 

Jan. 27 Received from H. C. Lindsay, clerk of supreme 

court, return brief fees in case of Patterson v. 

State 
Feb. 19 Received from J. H. McKinney, clerk of United 

States supreme court, attorney fee in case of 

United States Express Company v. State............ 20.00 
March 19 Received from J. H. McClay, clerk of United States 

circuit court for district of Nebraska, return 

deposit in case of Magazine Book Company v. 

Aldrich <.:.......:. Picks 5.00 
Apr. 23 Received from H. cC Lindsay, raciees ‘of supreme 

court, brief fees due state in case of Pruyn 

Beir) es As ie ey ce et as oc 2 ee ee 17.50 
June 4 Received from H. C. Lindsay, clerk of supreme 

court, brief fees due state in case of Golds- 


$14.70 


berry v. State... cvshtest ae 18.90 
* 12 Received from H. co nda a ieee ie cannes 

court, brief fees due state in case of Forbes 

v. State 8.40 


a 18 Received from R. C. Hoyt, clerk of United ‘States 
district court for district of Nebraska, costs 
advanced by state in cases of Adams Express 
Co., American Express Co., Pacific Express Co., 
Wells-Fargo & Company Express, and United 
States Express Co. v. Winnett, et al_................... 120.90 


x1viii 


1913. 


July 


Aug. 


Oct. 


Nov. 


Dec. 


26 


24 


27 


22 


15 


15 


22 
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Received from R. C. Hoyt, clerk of United States 
district court for district of Nebraska, attorneys 
docket fees and attorneys fees on depositions 
in cases of Adams Express Co., American Ex- 
press Co., Pacific Express Co., Welis-Fargo & 
Company Express and United States Express 
GO, Viel wapnett:. Strela sono, cet As. 

Received from H. C. Lindsay, clerk of supreme 
court, brief fees due state in case of Rownd v. 
State 

Received from H. C. Lindsay, clerk of supreme 
court, in case of State y. United States Express 
Co., the following: 

Return referee’s fees. 
Return stenographer’s fee. 
Return printer's fee. 
Return bailiff's fees. 

Received from H. C. Lindsay, clerk of” supreme 
court, brief fees due state in case of Hardin v. 
State 

Received from H. C. Lindsay, clerk of supreme 
court, brief fees due state in case of Thrasher 
v. State 

Received from J. S. Baer, clerk district court of 
Lancaster county, fees due state in ease of 
Chicago, Rock Island & Pacific R. Co, v. Ne- 
braska State Railway Commission 

Received from J. S. Baer, clerk district court ot 
Lancaster county, fees due state in case of State 
¥, AmMeriGan VSULODy MOG... 5-2-5555 c35_snisobee secs n-ne 

Received from B. R. Chambers, county treasurer 
of Gosper county, printer’s fees for briefs 
printed by state in case of J. S. Hatcher & 
Co. v. County of Gosper 

Received from H. C. Lindsay, clerk of supreme 
court, return brief fees in case of Griffith y. 
State. yo on shy ee oe A ae en Smee 


Se hereeasuocasdcapersnae eteniua ethos 


Received from B. R. Chambers, county treasurer 
of Gosper county, printer’s fees for reply 
briefs printed by state in case of J. S. Hatcher 
&Co. y. Countyrareasner—-..-.......--...-..0..200..-. 

Received from J. H. McClay, clerk of U. S. circuit 
court, unexpended balance of plaintiff’s deposit 
for costs in case of State v. Missouri Pacific 
Railway Company 


122.50 


14.70 


660.60 


5.60 


11.20 


14.00 


29.45 


4.20 


10.85 


1914. 


“ 


March 


May 


June 


Sept. 


Oct. 


Nov. 


16 


16 


16 


16 


16 


26 


20 


13 


17 


DISBURSEMENTS 


Received from J. H. McClay, clerk of U. S. circuit 
court, unexpended balance of plaintiff's deposit 
for costs in case of Chicago & North Western 
Railway Company v. State.. Laie 

Received from J. H. McClay, clerk ‘of U. ‘s. “cireuit 
court, unexpended balance of plaintiff's deposit 
for costs in case of State v. Chicago, Burlington 
& Quincey Railway Company........ - 

Received from J. H. McClay, clerk of U. §. cireuit 
court, unexpended balance of plaintiff's deposit 
for costs in case of State v. C. R. I. & P. R. Co. 

Received from J. H. McClay, clerk of U. S. circuit 
court, unexpended balance of plaintiffs deposit 
for costs in case of C. St. P. M. & O. R. Co. 
v. State 

Received from J. H. McClay, clerk of UV. 8. cireuit 
court, unexpended balance of plaintiff’s deposit 
for costs in case of State v. U. P. R. Co............. 

Received from H. C. Lindsay, clerk of supreme 
court, brief fees in case of Lamb vy. State............ 

Received from H. C. Lindsay, clerk of supreme 
court, brief fees in case of McMartin vy. State... 

Received from H. C. Lindsay, clerk of supreme 
court, transcript and brief fees in case of Trap- 
hagan v. Lindsay .............. Bs 

Received from H. C. Linger colerie. ‘of ‘supreme 
court, return costs in case of McKelvie v. 
Walt 3-22. eccm Satete 

Received from H. “C. Seinen meric oF: _ supreme 
court, brief fees due state in Clawson v. State... 

Received from J. H. McClay, clerk of United States 
circuit court, deposit for clerk’s fees in Supreme 
Tribe of Ben Hur v. Morehead 

Received from J. H. McClay, clerk of United States 
circuit court, deposit for costs in Missouri Pa- 
cific Railway Co. v. Nebraska State Railway 
COMIMASSION: ss. Laer Pas ee aimee ata Leese Sectomcyoacas 


xlix 


10.00 


10,85 


10.70 


10.00 


19.90 


7.00 


9.10 


13.55 


8.40 


MMe ek ne ee $1,229.95 


SCHEDULE OF STATE’S PERSONAL PROPERTY IN 
THE OFFICE OF THE ATTORNEY GENERAL, 
NOVEMBER 30, 1914. 


2 sets Nebraska Supreme Court Reports, volumes 1 to 95 each. 

2 sets Nebraska Supreme Court Reports (unofficial) 1 to 5. 

2 volumes each Session Laws 1870, 1871, 1875, 1881, 1885, 188%, 
1889, 1891, 1893, 1895, 1897, 1899, 1901, 1908, 1905, 1907, 1909, 
1911, 1913. 

2 volumes each Compiled Statutes 1883, 1885, 1887, 1889, 1891, 
5, 1897, 1899, 1901, 1903, 1905, 1907, 1909, 1911. 

2 sets Cobbey’s Annotated Statutes, 1903, 1907, 1909, 1911. 

I extra volume each Session Laws 1893, 1895, 1897, 1907, 1909. 

1 volume General Statutes, 1873. 

1 extra volume each of Compiled Statutes of 1889, 1891, 1895, 
1897, 1901, 1907, 1909. 

Volumes Briefs and Arguments of Attorneys General. 
Volumes Nebraska Synoptical Digest. 

Volumes Nelson’s Digest of Nebraska Supreme Court Reports. 
Wernicke cases containing miscellaneous books and reports. 
Standard Dictionary and stand. 

roll-top desks. 

fiat-top desk. 

chairs. 

letter press and stand. 

oak file cases containing records and briefs. 

typewriter, desk and chair. 

revolving bookcases. 

Office letter files. 

office dockets. 

cash books. 

hall trees. 

iron office safe. 

small typewriter desk. 

portrait each of Hon. Champion S. Chase, Hon. Seth Robinson, 
Hon. Joseph R. Webster, Hon. C. J. Dilworth, Hon. William Leese, 
Hon. Isaac Powers, Hon. George H. Hastings, Hon. C. J. Smyth, Hon. 
George H. Roberts, Hon. F. N. Prout, Hon. Norris Brown, Hon, A. F. 
Mullen, and Hon. W. T. Thompson. 


~ 
ar 


DHrwrHnw eee ww 
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small stepladder. 

carpets. 

pairs curtains. 

waste baskets. 

cuspidors. 

water tank. 

leather chairs. 

set Northwestern Reports, Volumes 102 to 147. 


CRIMINAL CASES IN THE SUPREME COURT. 


Harry Forbes, John Evans, and Charles Taylor v. State of 
Nebraska. No. 17457. 


Error from the district court of Hamilton county. Plaint- 
iffs in error were convicted of burglary, and were sentenced 
to a term of twenty-eight years in the penitentiary. Af- 
firmed. 141 N. W., 197. 


State of Nebraska v. Paxton & Gallagher Company. No. 
17536. 

Error from the district court of Lincoln county. Defend- 
ant in error was charged in the lower court with unlawful 
sale of misbranded articles of food in package form. To 
this charge he demurred, and the demurrer was sustained. 
The state took exceptions, and brought the case to the 
supreme court for review. Exceptions sustained. 140 N. 
W., 167. 


Henry Stehr v. State of Nebraska. No. 17539. 


Error from the district court of Madison county. Plaint- 
iff in error was convicted of manslaughter, and was sen- 
tenced to an indeterminate term of from one year to ten 
years in the penitentiary. Affirmed. 139 N. W., 676. 


Allen H Pruyn v. State of Nebraska. No. 17547. 


Error from the district court of Dodge county. Plaintiff 
in error was convicted of manslaughter, and was sentenced 
to an indeterminate term of from one to ten years in the 
penitentiary. Affirmed. 140 N. W., 156. 

(iii) 
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State of Nebraska v. Ed. Davis. No. 17559. 


Error from the district court of Richardson county. 
Plaintiff in error was charged in the lower court with selling 
intoxicating liquor to Indians, To this charge he demurred, 
and the demurrer was sustained. The state took exceptions 
and brought the case to the supreme court for review. Dis- 
missed on plaintiff’s motion. 


Wilhelm Flege v. State of Nebraska. No. 17608. 


Hrror from the district court of Thurston county, on 
change of venue from Dixon county. Plaintiff in error-was 
retried and convicted of manslaughter, and was sentenced 
to an indeterminate term of from one to ten years in the 
penitentiary. Reversed and remanded. 142 N. W., 276. 


William G. Korab v. State of Nebraska. No. 17615. 


Error from the district court of Boyd county. Plaintiff 
in error was convicted of receiving stolen property, and was 
sentenced fo an indeterminate term of from one to seven 
years in the penitentiary. Reversed and remanded. 139 
Nw W., 727; 


Louis Rogers v. State of Nebraska. No. 17631. 


Error from the district court of Dodge county. Plaintiff 
in error was convicted of murder in the second degree, and 
was sentenced to a term of twelve years in the penitentiary. 
Affirmed. 141 N. W., 159. 


Charles Deeder v. State of Nebraska. No. 17752. 


Error from the district court of Hitchcock county. 
Plaintiff in error was convicted of violating his official oath 
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and duty as judge of election of one of the precincts of 
Hitchcock county, and was fined $300 and sentenced to 
imprisonment in the county jail for a period of three 
months. Reversed and remanded. 139 N. W., 228. 


C. D. Lonzo v. State of Nebraska. No. 17784. 


Error from the district court of Antelope county. Plaint- 
iff in error was convicted of peddling without a license, and 
was fined $50 and costs. Confession of error and request for 
reversal sustained; judgment of district court reversed and 
cause remanded. 


Henry Gaweka, Jr. v. State of Nebraska. No. 17826. 


Error from the district court of Thayer county. Plaint- 
iff in error was convicted of resisting an officer, and was 
fined $1. Reversed and remanded. 142 N. W., 287. 


William Reed v. State of Nebraska. No. 17850. 


Error from the district court of Nemaha county. Plaintiff 
in error was convicted of assault and battery, and was 
fined $100 and one-fourth of the costs. Reversed. 139 N. 
W., 1015. 


William S. Rownd v. State of Nebraska. No. 17857. 


Error from the district court of Lancaster county. 
Plaintiff in error was convicted of passing a forged check, 
and was sentenced to an indeterminate sentence of from 
one to twenty years in the penitentiary. Affirmed. 140 
N. W., 790. 


Frank Larson v. State of Nebraska. No. 17875. 


Error from the district court of Merrick county. Plaintiff 
in error was convicted of assault, and was sentenced to pay 
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a fine of $10 and costs of prosecution. Plaintiff filed a 
motion to retax costs, which was overruled. On error pro- 
ceedings to supreme court the judgment of the district 
court was affirmed as to judgment of conviction, but 
reversed as to motion to retax costs, and case remanded for 
further proceedings. 140 N. W., 176. ~ 


Joseph W. Griffith and Joseph W. Griffith, Jr. v. State of 
Nebraska. No. 17957. 


Error from the district court of Morrill county. Plaint- 
iffs in error were convicted of cattle stealing, Joseph W. 
Griffith was sentenced to the penitentiary for a term of 
from three to ten years, and Joseph W. Griffith, Jr., was 
paroled under bond. Supreme court reduced minimum 
penalty of three years, as fixed by the district court, to one 
vear, and in all other respects affirmed the judgment of 
district court, at costs of Morrill county. 142 N. W., 790. 


Fred Kanert v. State of Nebraska. No. 17973. 


Error from the district court of Hall county. Plaintiff 
in error was convicted of statutory rape, and was sentenced 
to the penitentiary for a term of four and one-half years. 
Plaintiff’s dismissal allowed by supreme court and petition 
in error dismissed at costs of plaintiff. 


State of Nebraska v. John F. Thorp. No. 18014. 


Error from the district court of Cuming county. Defend- 
ant im error was charged with over-reading a test of cream 
purchased by him, and was acquitted, the court holding 
no crime was charged in the information, to which the 
state excepted and appealed to the supreme court. Excep- 
tions of state sustained. 143 N. W., 202. 
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James MeMartin v. State of Nebraska. No. 18109. 


Error from the district court of Sarpy county. Plaintiff 
in error was convicted of attempted bribery, and was sen- 
tenced to the penitentiary for a term of one year and to 
pay a fine of $300 and costs of prosecution. Affirmed. 145 
N. W., 695. 


Henry Burroughs v. State of Nebraska. No. 18112. 


Error from the district court of Gage county. Plaintiff 
in error was convicted of burglary, and was sentenced to 
the penitentiary for a term of from one to ten years. 
Reversed and remanded. 143 N. W., 450. 


Siemon Goemann v. State of Nebraska. No. 18136. 


Error from the district court of Wayne county. Plaint- 
iff in error was convicted of the crime of playing cards for 
money, and was sentenced to pay a fine of $150. Affirmed. 
143 N. W., 800. 


Henry L. Shelton v. State of Nebraska. No. 18266. 


Error from the district court of Hayes county. Plaintiff 
i. error was convicted of manslaughter, and was sentenced 
to the penitentiary for a period of not less than two and not 
more than seven years. Minimum sentence reduced by 
supreme court to one year, and in all other respects the 
judgment of the lower court is affirmed at costs of Hayes 
county. 


Jules Althaus v. State of Nebraska. No. 18281. 


Error from the district court of Douglas county. Plaint- 
iff in error was convicted of a violation of the loan shark 
law, and was sentenced to pay a fine of $100 and costs. 
Reversed and remanded. 144 N. W., 799. 
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Louis Bloom v, State of Nebraska. No. 18296. 


Error from the district court of Richardson county. 
Plaintiff in error was convicted of buying stolen property, 
knowing the property to have been stolen, and was sen- 
tenced to the penitentiary for a term of not less than one 
year and not more than seven years. Affirmed. 146 N. 
W., 965. 


Jet Hardesty v. State of Nebraska. No. 18312. 


Error from the district court of Pierce county. Plaintiff 
in error was convicted of statutory rape, and was sentenced 
to three years’ imprisonment in the penitentiary. Affirmed. 
146 N. W., 1007. 


Charles Patten v. State of Nebraska. No. 18313. 


Error from the district court of Pierce county. Plaintiff 
in error was convicted of burglary, and was sentenced to 
the penitentiary for from one to ten years. Petition in 
error dismissed. 


George S. Jewett v. State of Nebraska. No. 18318. 


Error from the district court of Washington county. 
Plaintiff in error was refused bail in lower court and 
brought error proceedings to the supreme court on this 
question, which proceedings were dismissed. 


George A. Dawson v. State of Nebraska. No. 18407. 


Error from the district court of Gosper county. Plaintiff 
in error was convicted of assault with intent to commit 
rape, and was sentenced to the penitentiary for a term of 
not less than two years nor more than fifteen years. 
Affirmed. 148 N. W., 957. 
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Charles Belangee v. State of Nebraska. No. 18424. 


Krror from the district court of Douglas county. Plaintiff 
in error was convicted of contempt of court, and was sen- 
tenced to pay a fine of $500 and to go to jail for six months. 
Judgment of district court reversed and proceedings dis- 
missed. 149 N. W., 415. 


Frank Sieck v. State of Nebraska. No. 18431. 


Error from the district court of Laneaster county. 
Plaintiff in error was convicted of obtaining money under 
false pretenses, and was sentenced to the penitentiary for 
from one to five years. Affirmed. 148 N. W., 928. 


Earl A. Harvey v. State of Nebraska. No. 18434. 


Error from the district court of Thayer county. Plaintiff 
in error was convicted of practicing medicine without a 
license, and was sentenced to pay a fine of $450. Judgment 
of guilty on second count reversed, and in all other respects 
the judgment of the district court affirmed, each party to 
pay his costs in the supreme court. 148 N. W., 924. 


Wilhelm Flege v. State of Nebraska. No. 18468. 


Error from. the district court of Thurston county. 
Plaintiff in error was convicted of manslaughter, and was 
sentenced to the penitentiary for a period of not less than 
one year and not more than ten years. Pending. 


Jess Rimby v. State of Nebraska. No. 18488. 
Error from the district court of Madison county. Plaint- 
iff in error was convicted of assault with intent to inflict 
great bodily injury, and was sentenced to the penitentiary 
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for a period of not less than one year and not more than 
five years. Affirmed. 148 N. W., 150. 


Arthur J. Rogers v. State of Nebraska. No. 18511. 


Error from the district court of Lancaster county. Plaintiff 
in error was convicted of obtaining money under false pre- 
tenses, and was sentenced to the penitentiary for a period 
of from one to five years, Reversed and remanded. 149 N. 
W., 318. 


Clarence Clawson v. State of Nebraska. No. 18545. 


Error from the district court of Saline county. Plaintiff in 
error was convicted of murder in the second degree, and 
was sentenced to the penitentiary for fifteen years. 
Affirmed. 148 N. W., 524. 


Louis ink v. State of Nebraska. No. 18617. 


Error from the district court of Gage county. Plaintiff 
in error was convicted of assault and was sentenced to pay 
a fine of $25 and costs. Verdict and judgment of district 
court set aside and cause remanded. 149 N. W., 56. 


John Hudson v., State of Nebraska. No. 18632. 


Error from the district court of Lancaster county, Plaint- 
iff in error was convicted of statutory rape, and was sen- 
teneced to the penitentiary for seven years. Sentence 
reduced by supreme court to three years, and affirmed at 
costs of state. 149 N. W., 104. 


Fuller Shellenberger 2. State of Nebraska. No. 18636. 


Error from the district court of Nemaha county. Plaintiff 
in error was convicted of murder, and was sentenced to life 
imprisonment in the penitentiary. Pending. 
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John Jones, alias William Stanser v. State of Nebraska. 
No. 18638. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of murder, and was sentenced to 
death. Reversed and remanded. 149 N. W., 327. 


Katie Mauder, Marie Greenamier and Marie Folz v. State 
of Nebraska. No. 18643. 


Error from the district court of Lancaster county. Plaint- 
iffs in error were convicted of assault, and each was fined 
$1 and costs. Affirmed. 


Alfred E. Hayward v. State of Nebraska. No. 18645. 


Error from the district court of Lancaster county. 
Plaintiff in error was convicted of burglary, and was sen- 
tenced to pay a fine of $300 and costs: Reversed and 
remanded. 149 N. W., 105. 


Thomas J. Brown v. State of Nebraska. No. 18671. 


Error from the district court of Cherry county. Plaintiff 
in error was convicted of cattle stealing, and was sentenced 
to a term of from one to seven years in the penitentiary. 
Pending. 


Michael Egan, Sr., v. State of Nebraska. No. 18699. 


Error from the district court of Dawes county. Plaintiff 
in error was convicted of receiving stolen property with 
intent to defraud the owner, and was sentenced to the pen- 
‘itentiary for a period of not less than one year nor more 
than ten years. Pending. 
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Paris G. Cooper v. State of Nebraska. No. 18708. 


Error from the district court of Dawes county. Plaintiff 
in error was convicted of leasing property in Crawford for 
immoral purposes, and was sentenced to pay a fine of $100. 
Affirmed. 


H. IK. Black and M. B. Johnson v. State of Nebraska. No. 
18742. 


Error from the district court of Dawes county. Plaint- 
iffs in error were convicted of a violation of the game law, 
and each was sentenced to pay a fine of $5 and costs. 
Affirmed. 


Tom Curtis v. State of Nebraska. No. 18745. 


- Error from the district court of Dakota county. Plaintiff 
in error was convicted of robbery, and was sentenced to the 
penitentiary for a period of from three to fifteen years. 
Affirmed. 


Olden A. Barden v. State of Nebraska. No. 18751. 


Error from the district court of Otoe county. Plaintiff 
in error was convicted of obstructing and encumbering a 
public highway, and was sentenced to pay a fine of $100 
and costs. Pending. 


Charles Dilley v. State of Nebraska. No. 18768. 


Error from the district court of Dawes county. Plaintiff 
in error was convicted of shooting with intent to kill, and 
was sentenced to the penitentiary for a period of not less 
than one year nor more than five years. Pending. 
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Leopold Kurpgeweit v. State of Nebraska. No. 18829. 


Error from the district court of Madison county. Plaintiff 
in error was convicted of the theft of cattle, and was sen- 
tenced to the penitentiary for a term of from one to ten 
years. Pending. 


Joseph Kitto v. State of Nebraska. No. 18883. 


Error from the district court of Knox county. Plaintiff 
in error was convicted of assault and was sentenced to pay 
a fine of $50 and costs, Pending. 


David McClintock v. State of Nebraska. No. 18919. 
Error from the district court of Antelope county. 


Wendolin Gerweck v. State of Nebraska. No. 18929. 


Error from the district court of Richardson county. 


CIVIL CASES TO WHICH THE STATE OR AN 
OFFICER IS PARTY. 


State of Nebraska v. Platte Valley State Bank at Bellwood, 
Nebraska. 


Proceeding commenced in the district court of Butler 
county February 10, 1902, to wind up the affairs of defend- 
ant for conducting a banking business in an unlawful and 
unauthorized manner and for jeopardizing the interests of 
depositors. Receiver appointed. Receiver’s final report 
approved and confirmed by the court and action dismissed. 


State of Nebraska v. Bank of Verdigree, of Verdigree, 
Nebraska. 


Application to the district. court of Knox county for 
appointment of a receiver for defendant on the ground that 
the bank was conducting business in an unsafe and an 
unauthorized manner. H. A. Cheney was appointed receiver. 
Receiver ordered to sell assets. Pending. 


State ex rel. Charles Weston, Auditor v. Fraternal Wedge 
Mutual Benefit Association. 


Action in the district court of York county to wind up 
defendant’s insurance business on the ground that the 
association is insolvent and is not conducting its, business in 
good faith. Order of distribution entered. Pending. 


State of Nebraska v. Chamberlain Banking House of 
Tecumseh. 
Proceeding commenced in the district court of Johnson 


county September 8, 1902, to wind up the affairs of defend- 
(Ixv) 


Ixvi REPORT OF ATTORNEY GENERAL 


ant for doing an unlawful and unauthorized banking busi- 
ness and for jeopardizing the interests of the depositors. 
William A. Campbell was appointed receiver September 11, 
1902. Pending. 


United States of America v. County of Thurston et al. 


Application for injunction filed in United States circuit 
court for the district of Nebraska to restrain defendants 
from enforcing taxes levied against certain Indians. Pend- 
ing. 


Wilber I. Cram v, Chicago, Burlington & Quiney Railway 
Company. No, 15148. 


Appeal from the district court of Garfield county. This 
action involves the constitutionality of the law regulating 
the minimum rate of speed, in carrying stock in carload lots, 
on freight trains within the state. The state filed a brief 
as amicus curiae. Affirmed, provided plaintiff file remitti- 
tur of $240 within 30 days, otherwise reversed and remanded. 
122 N. W., 31. On motion for rehearing, rehearing allowed 
unless plaintiff appears within 30 days and remits $170 
additional. 123 N. W., 1045. Remittitur having’ been 
filed motion for rehearing was overruled. Second motion 
for rehearing was overruled. Appeal taken to supreme 
court of United States. Affirmed. 228 U.S., 70: 


State of Nebraska v. Columbia Accident Insurance Com- 
pany, a Corporation, : 


Application to the district court of Lancaster county for 
appointment of a receiver and to wind up the affairs of 
defendant company, on the ground that the company is 
insolvent and has failed to file an annual statement 
required by law. Dismissed. 
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State of Nebraska, et al. v. Chicago, Burlington & Quiney 
Railway Company. No. 15266. 


Action brought by the state, in the supreme court of 
Nebraska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the 
enti-pass act and the railway commissioner act. June 22, 
1907, case was removed to the cireuit court of the United 
States for the district of Nebraska. A motion by the state 
to remand said case to the state court was overruled. The 
cireuit court appointed Charles W. Pearsall special master 
on March 28, 1909. Dismissed on motion of state. 


State of Nebraska, et al. v. Union Pacifie Railroad 
Company. No. 15267. 


Action brought by the state, in the supreme court of 
Nebraska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the anti- 
pass act and the railway commissioner act. June 21, 1907, 
case was removed to the circuit court of the United States for 
the district of Nebraska. A motion by the state to 
remand said case to the state court was overruled. The 
circuit court on March 28, 1909, appointed Charles W. Pear- 
sall special master. Dismissed on motion of state. 


State of Nebraska, et al. v. Missouri Pacifie Railway Com- 
pany. No. 15268, 


Action brought by the state, in the supreme court of 
Nebraska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the anti- 
pass act and the railway commissioner act. June 24, 1907, 
case was removed to the cireuit court of the United States 
for the district of Nebraska. A motion by the state to 
remand said case to the state court was overruled. The 
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cireuit court on March 28, 1909, appointed Charles W. Pear- 
sall special master. Dismissed on motion of state. 


State of Nebraska, et al. v. Chicago, Rock Island & Pacific 
Railway Company. No. 15269. 


Action brought by the state, in the supreme court of 
Nebraska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the 
anti-pass act and the railway commissioner act. June 
21, 1907, case was removed to the circuit court of the United 
States for the district of Nebraska. A motion by the 
state to remand said case to the state court was overruled. 
The circuit court, on March 28, 1909, appointed Charles W. 
Pearsall special master. Dismissed on motion of state. 


Thomas C. Platt, President ofthe’ United States Express 
Company v. Hudson J. Winnett, et al. 


Bill filed in the cireuit court of the United States for dis- 
trict of Nebraska by the United States Express Company 
to enjoin respondents from enforcing the provisions of 
chapter 91 of the Session Laws of 1907. Application of 
complainant for temporary injunction was denied. J. J. 
Sullivan appointed special master. Report of special 
master approved and bill of complaint dismissed for want 
of equity. 


Levi C. Weir, President of the Adams xpress Company v. 
Hudson J. Winnett, et al. 


Bill filed in the cireuit court of the United States for 
the district of Nebraska by complainant to enjoin respond- 
ents from enforcing the provisions of chapter 91 of the Ses- 
sion Laws of 1907. Application of complainant for tem- 
porary injunction was denied. J. J. Sullivan appointed 
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special master. Report of special master approved and 
bill of complaint dismissed for want of equity. 


James C. Fargo, President of the American Express Com- 
pany v. Hudson J. Winnett, et al. 


Bill filed in the cireuit court of the United-States for the 
district of Nebraska by complainant to enjoin respondents 
from enforcing the provisions of chapter 91 of the Session 
Laws of 1907. Application of complainant for temporary 
injunction was denied. J. J. Sullivan appointed special 
master. Report of special master approved and bill of 
complaint dismissed for want of equity. 


Wells, Fargo & Company Express v. Hudson J. Winnett, 
et al. 


Bill filed in the cireuit court of the United States for the 
district of Nebraska by complainant to enjoin respondents 
from enforcing the provisions of chapter 91 of the Session 
Laws of 1907. Application of complainant for temporary 
injunction was denied. J. J. Sullivan appointed special 
master. Report of special master approved and bill of com- 
plaint dismissed for want of equity. 


Pacific Express Company v. Hudson J. Winnett, et al. 


Bill filed in the cireuit court of the United States for the 
district of Nebraska by complainant to enjoin respondents 
from enforcing the provisions of chapter 91 of the Session 
Laws of 1907. Application of complainant for temporary 
injunction was denied. J. J. Sullivan appointed special 
master. Report of special master approved and bill of com- 
plaint dismissed for want of equity. 
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St. Joseph & Grand Island Railway Company v. Hudson J. 
Winnett, et al. 


Bill filed in the cirenit court of the United States for the 
district of Nebraska for an injunction enjoining defendants 
from reducing the rates to be charged by said company for 
the transportation of grain in carload lots within the state 
of Nebraska. Pending. 


State of Nebraska ex rel. Edward M. Searle, Jr., Auditor 
of Public Accounts v. National Mutual Fire 
Insurance Company of Omaha. 


Application to the district court of Douglas county for 
the appointment of a receiver, on the grounds of insolvency. 
Arthur C. Wakeley appointed receiver. Pending. 


State of Nebraska ex-rel. Edward M. Searle, Jr., Auditor 
of Public Accounts v. Nebraska Mercantile 
Mutual Insurance Company. 


Application to the district court of Lancaster county for 
the appointment of a receiver on the grounds of insolvency. 
J. A. Randall was appointed receiver. Pending. 


State of Nebraska ex rel. Nebraska State Railway Com- 
mission v. Missouri Pacifie Railway Company. 


Application to the district court of Lancaster county 
for a writ of mandamus commanding respondent to furnish 
telephone connection. between its depot and the public tele- 
phone exchange operated in the town of Panama, Nebras- 
ka. Peremptory writ of mandamus issued commanding 
telephone company to furnish telephone connection between 
its depot in Panama and its telephone exchange. 
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Chicago, St. Paul, Minneapolis & Omaha Railway Company 
v. William T. Thompson, Attorney General of the 
State of Nebraska, et al. 


Application to the cireuit court of the United States for 
a writ of injunction, enjoining defendants from enforcing 
the two-cent passenger fare law and the act reducing rates 
on carload shipments of commodities. Dismissed. 


Gering Irrigation District v. State Board of Irrigation 
et al. 


Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendants from enfore- 
ing any order to shut or fasten the headgate of plaintiff’s 
canal or to in any way interfere with the flow of water in 
said canal. Injunction denied. Pending. 


State of Nebraska, ex rel. Henry T. Clarke, Jr., et al. v. 
Nebraska Telephone Company. No. 17409. 


Appeal from an order of the district court of Madison 
county granting a writ of mandamus commanding respond- 
ent to install in the office of Norfolk Long Distance 
Telephone Company one of its telephonic instruments. Dis- 
missal filed by appellant allowed and appeal dismissed at 
costs of appellant. 


Chicago & North Western Railway Company v. William T. 
Thompson, Attorney General of the State of 
Nebraska, et al. 


Application to the cireuit court of the United States for 
a writ of injunction, enjoining defendants from enforcing 
the two-cent passenger fare law and the act reducing rates 
on carload shipments of commodities. Dismissed on motion 
of defendants. 
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State of Nebraska v. Schuyler Building & Loan 
Association. 


Application to the distriet court of Colfax county for the 
appointment of a receiver for defendant. Receiver’s report 
approved, sureties discharged and case dismissed, 


State of Nebraska v. Woodruff Ball, et al. No. 16050. 


Original action in the supreme court to quiet the title to 
section 36, township 30, north, of range 32, west, in plaint- 
iff. Court found in favor of plaintiff and decree rendered 
accordingly. 133 N. W., 412. On motion of defendant, new 
trial was granted, and J. J. Sullivan appointed referee to 
take evidence and report his findings of fact and conclusion 
of law. On report of referee, former opinion of -court 
modified in respect to questions of estoppel and laches, but 
upon main questions report of referee approved and con- 
firmed and judgment entered for defendant. 140 N. W., 662. 
Plaintiff filed motion for rehearing and to retax costs, which 
motion was overruled. 142 N. W., 299. 


George D. I’ellmer v. State of Nebraska. No. 16931. 


Appeal from the district court of Lancaster county. This 
action was commenced by Geo, D. Follmer to recover from 
the state of Nebraska about $2,000, for legal services of 
Kdwin J. Murfin claimed to be due under the terms of a con- 
tract entered into by and between Folimer, as commissioner 
of public lands and buildings, and the said Murtin. Remitti- 
tur being filed, judgment of district court is affirmed. 142 
N. W., 908. 


The State of Nebraska, on relation of Grant G. Martin, 
Attorney General, v. John J. Ryan and 
Joseph Pivonka. No. 17363. 


Quo warranto. Original action in the supreme court for 
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the purpose of ousting respondents from the office of mem- 
hers of the board of fire and police commissioners of the 
city of South Omaha. Objection to jurisdiction of court 
overruled. 136 N. W., 1077. S. A. Holeomb appointed ref- 
eree to take testimony and report his findings of fact and 
conclusion of law. Report of referee filed and excepted to 
by respondents, which exceptions were overruled by the 
court, report of referee confirmed, and judgment of ouster 
entered as prayed. 139 N. W., 235. 


State of Nebraska, ex rel. Grant G. Martin, Attorney 
General, v. Farmers and Merchants-Bank of 
Oakland, Nebraska. No. 17505. 


Appeal from an order of the district court of Burt county 
denying a peremptory writ of mandamus to compel the 
defendant to make and file with the state banking board 
statements of its average daily deposits during the time it 
was conducting business as a state bank. Affirmed. 136 
N. W., 653. 


The State of Nebraska, ex rel. Hudson J. Winnett, et al., 
v. Omaha & Council Bluffs Street Railway 
Company. No. 17596. 


Application to the supreme court of Nebraska for a writ 
of mandamus to require respondent to file with the 
Nebraska State Railway Commission an inventory of ?ts 
property. Writ denied. 148 N. W., 946. 


In the Matter of the Claim of Samuel Patterson, Claimant, 
as Secretary of the State Banking Board 
v. State of Nebraska. No. 17637. 


Appeal from an order of the district court of Lancaster 
county dismissing the claim of Samuel Patterson aguinst 
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the state of Nebraska for $6,000, as salary as secretary of 
the State Banking Board. Affirmed. 139 N. W., 643. 


In re Application of Chicago, Rock Island and Pacific 
Railway Company v. Nebraska State Railwiy 
Commission. No, 17753. 


Appeal from an order of the Nebraska State Railway 
Commission refusing to approve a tariff promulgated by the 
railway company. Appeal dismissed at appellant’s costs. 
147 N. W., 681. 


State of Nebraska ex rel) National Employees’ Association 
v. Silas R. Barton, as Auditor of Public Accounts 
of the State of Nebraska. No. 17806. 


Appeal from the district court of Lancaster county. 
Application was made to the lower court for a writ of man- 
damus to compel the auditor of public accounts of the state 
of Nebraska to grant the National Employees’ Association a 
license to carry on business within Nebraska, but the writ 
was denied and cause dismissed. Whereupon the relator 
appealed to the supreme court. Affirmed. 139 N. W., 225. 


Felix J. McShane, Jr., as Sheriff of Douglas County, 
Nebraska, v. State of Nebraska. No. 17844. 


Error from the district court of Lancaster county. Plaint- 
iff in error, in the lower court, alleged a claim was due him 
from the state of Nebraska, for conveying prisoners to the 
penitentiary. To this allegation the state demurred, and 
the demurrer was sustained. The plaintiff took exceptions, 
and brought the case to the supreme court for review. 
Reversed and remanded. 139 N. W. 852. 
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William Gold, doing business as Gold & Company v. 
Grant G. Martin, Attorney General of the 
State of Nebraska. 


Application to the cireuit court of the United States, for 
the district of Nebraska, for an injunction restraining the 
defendant from enforcing the gift enterprise law against 
Gold & Company. Dismissed on stipulation of parties. 


Magazine & Book Company of New York v. Chester H. 
Aldrich, Governor of Nebraska, and Grant G. 
Martin, Attorney General of Nebraska. 


Application to the circuit court of the United States for 
the district of Nebraska, for an injunction restraining 
defendants from enforcing the gift enterprise law against 
plaintiff. Dismissed on motion of plaintiff. 


County of Lancaster v. State of Nebraska. No. 18634. 


Action begun in the district court of Lancaster county to 
recover $25,000, the amount of state funds lost in the Capi- 
tal National Bank and alleged to have been paid into the 
state treasury by mistake of the county treasurer. Judgment 
entered by district court in favor of plaintiff in the sum of 
$10,348.27 and costs. Defendant appealed to supreme court, 
where judgment of lower court was affirmed. 149 N. W., 
331. 


State of Nebraska v. George L. Roe and American Bonding 
Company of Baltimore. 
Action in the district court of Gage county for judgment 
against defendants for the sum of $1,378.27 and interest. 
Pending. 
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In the matter of the Claim of L. H. Tate, Bank Examiner 
v. State Auditor. 


Application to the district court of Lancaster county, for 
a writ of mandamus commanding the state auditor to issue 
a warrant for the alleged salary of plaintiff. Pending. 


First Trust Company of Lincoln, Nebraska, v. County of 
Lancaster. No. 17795. 

Appeal from an order of the district court of Lancaster 
county overruling the demurrer of the County of Lancaster 
to plaintiff’s petition asking for a correction of the assess- 
ment made by the county assessor and that $16,200 of real 
estate mortgages be deducted from its capital stock and 
assessment on its capital stock be fixed at $37,384. 
Affirmed. 141 N. W., 1037. Motion of County of Lancaster 
for rehearing overruled. 142 N. W., 542. 


State of Nebraska ex rel. Charles W. Pearsall, Fritz 
Jaeggi, and I. EB. Doty, Trustees v. State Board of 
Irrigation, Highways and Drainage, et al. 

Application to the district court of Lancaster county for 
writ of mandamus commanding respondents to grant 
extension of time under application No. 709 for water rights. 
Writ of mandamus granted. 


State of Nebraska ex rel. W. B. Howard, as Auditor of Pub- 
lie Accounts of the State of Nebraska, v. National 
Business Men’s Association of Omaha, Nebraska. 

Application to the district court of Douglas county for the 
appointment of a receiver, Pending. 


Frank Iams v. William R. Mellor, et al. No. 17907. 


Appeal from an order of the district court of Howard 
county, enjoining the Stallion Registration Board from tak- 
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ing any steps to enforce the provisions of House Roll 433, 
Laws of Nebraska for 1911. Judgment of district court 
affirmed. 140 N. W., 784. 


Commonwealth Power Co. v. State Board of Irrigation, 
Highways and Drainage. No. 18116. 


Appeal from an order of the district court of Nance 
county affirming the action of the state board dismissing 
applications No. 1229 and No. 1230 for water rights. 
Affirmed. 143 N. W., 937. 


In re J. Stanley Hill. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane, at 
Lincoln, under the dipsomaniac law, by the commissioners 
of insanity of Kearney county. Writ of habeas corpus 
denied. 


In re Peter A. Stohl. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane, at 
Lincoln, under the-dipsomaniae law, by the commissioners 
of insanity of Hamilton county. Writ of habeas corpus 
denied and petitioner remanded to superintendent of hospi- 
tal. 


Western Union Telegraph Co. v. Henry T. Clarke, Jr., et al. 


Application to the circuit court of the United States, for 
the district of Nebraska, for an injunction restraining the 
respondents from enforcing House Roll 328, Session Laws 
for 1913, against complainant. Injunction denied. 
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John F. Thorp v. Fairmont Creamery Co., Niels P. Hansen 
et al. 


Action in the district court of Cuming county for damages 
for malicious prosecution and false imprisonment in the 
sum of $50,000. Dismissed at plaintiff’s costs. 


In re John Walker. No. 18123. 


Original action in the supreme court for writ of habeas 
corpus. Petitioner was committed to the state penitentiary 
for a period of thirty years for the crime of murder in the 
second degree. On suggestion of death of prisoner, action 
was dismissed. 


State of Nebraska ex rel. Grant G, Martin, Attorney 
General, et al. v. William B. Howard, et al. 
No, 18175. | 


Original. Action in the supreme court for a writ of man- 
damus commanding respondents to surrender the records 
and all property of the insurance department to relators. 
Respondents filed a motion to recall the writ of mandamus, 
which was overruled. 147 N. W., 689. 


State of Nebraska ex. rel. William B. Howard, Auditor of 


Public Accounts v. Lawson G. Brian, et al. 
No. 18213. 


Quo warranto. Original action in the supreme court for 
the purpose of ousting defendants as members of the state 
insurance board. Proceedings in quo warranto dismissed 
by the court. 147 N. W., 689. 


Royal Highlanders, et al. v. John H. Morehead, et al. 


Application to the district court of Lancaster county for 
an injunction restraining defendants from assuming the 
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title or office of the state insurance board. Injunction 
denied and restraining order dissolved. 


Chicago, Burlington & Quiney Railway Co., et al. v. Henry 
T. Clarke, Jr., et al. 


Application to the district court of Lancaster county for 
an injunction restraining defendants from enforcing the 
order of the Nebraska State Railway Commission made and 
entered on June 23, 1913, and as modified on August 1, 1913. 
Dismissed. 


State of Nebraska ex rel. Grant G. Martin, Attorney General, 
v. J.R. Hawkins, et al. No, 18272. 


Quo warranto. Original action in the supreme court for 
the purpose of ousting defendants as officers of Arthur 
county, claiming no such county exists. Proceedings dis- 
missed at costs of state of Nebraska. 146 N. W., 1044. 


State of Nebraska ex rel. Homer Earl, et al. v. John H. 
Morehead, et al. 


Application to the district court of Lancaster county for 
a writ of mandamus commanding respondents to take pos- 
session of the First Bank of Ulysses, Nebraska. Dismissed 
by the court. 


J.S. Hatcher & Co. v. County of Gosper. No. 18276. 


Appeal from an order of the district court of Gosper 
county reducing the assessed valuation of personal prop- 
erty of J. S. Hatcher & Company in Gosper county for 1912. 
Reversed and remanded with directions to dismiss appeal. 
145 N. W., 993. 
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State of Nebraska v. Several Parcels of Land, Rosanna 
Carson, et al. 


Application to the district court of Lancaster county for 
the purpose of condemning lands for the use of the state of 
Nebraska as a part of the grounds occupied by the Nebraska 
State Fair. Appraisers appointed. Report filed and 
approved. State’s voucher for amount of appraisal sent to 
clerk of district court. 


Joseph De Koltz v. Gus A. Hyers, Sheriff. No. 18391. 


Appeal from an order of the district court of Lancaster 
county, granting a writ of habeas corpus to De Koltz, who 
was committed to jail on his refusal to pay a fine for a viola- 
tion of the pure food law. Pending. 


Nick Arrigo v. Gus A. Hyers, Sheriff. No. 18437. 


Appeal from an order of the district court of Lancaster 
county, granting a writ of habeas corpus to Nick Arrigo, 
who was committed to jail on his refusal to pay a fine for a 
violation of the pure food law. Pending. 


Mike Indovina v. Gus A. Hyers, Sheriff. No. 18438. 


Appeal from an order of the district court of Lancaster 
county, granting a writ of habeas corpus to Mike Indovina, 
who was committed to jail on his refusal to pay a fine for a 
violation of the pure food law. Pending. 


Charles D. Traphagen v. Harry C. Lindsay, Reporter of 


Supreme Court, et al. No. 18° 


Appeal from an order of the district court of Lancaster 
county granting an injunction against respondents from 
delivering manuscript opinions of the supreme court to BE. 
W. Stephens Publishing Company to be printed and bound, 
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and from issuing and paying warrants therefor. Reversed 
and plaintiff’s action dismissed. 146 N. W., 1026. 


State of Nebraska ex rel. Samuel R. MeKelvie v. Addison 
Wait, as Secretary of State. No. 18479. 


Appeal from an order of the district court of Lancaster 
county sustaining respondent’s demurrer to application 
for writ of mandamus commanding respondent to receive 
and file relator’s application to have his name placed upon 
the official primary ballot of the republican party as a 
eandidute for the office of governor. Affirmed. 146 N. 
W., 1048. 


State of Nebraska v. First State Savings Bank of Su verior, 
5 } 
Nebraska. 


Application to the district court of Nuckolls county for 
the appointment of a receiver for defendant, on the ground 
that the bank was conducting business in an unsafe manner. 
George M. Seeman appointed receiver. Pending. 


P. J. Postle v. Chieago, Burlington & Quiney Railroad 
Company. No. 18555. 


Appeal from an order of the Nebraska State Railway 
Commission commanding the railroad company to construct 
and maintain an overhead. farm crossing on the northeast 
quarter of 19, in township 14, range 12, Sarpy 
county. Pending. 


Henry H. Bartling v. Addison Wait, as Secretary of State. 
No. 18611. 

Appeal from an order of the district court of Lancaster 

county denying an injunction against defendant restraining 

him from submitting to the voters the question of the erec- 
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tion of an armory at Nebraska City. Affirmed. 148 N. W., 
507. 


-Farmers’ Life Insurance Co. of Denver, Colorado, 7. State 
Insurance Board of the State of Nebraska, et al. 


Application to the circuit court of the United States, for 
the district of Nebraska, for an injunction restraining 
defendants from interfering with the business transactions 
of plaintiff within the state of Nebraska. Pending. 


State of Nebraska ex rel. Lawson G. Brian, Insurance Com- 
missioner v. William B. Howard, as Auditor of 
Publie Accounts of the State of Nebraska. 


Application to the district court of Lancaster county for 
a writ of mandamus to compel the respondent to audit 
vouchers and draw warrants for certain claims for salary 
as insurance commissioner. Writ of mandamus granted. 


Supreme Tribe of Ben Hur v. John H. Morehead, et al. 


Application to the circuit court of the United States, for 
the district of Nebraska’ for an injunction restraining 
defendants from enforcing Senate File No. 364, Session 
Laws of 1913, relative to organization and government of 
insurance companies. Cause dismissed at plaintiff’s costs. 


State of Nebraska ex rel. Willard V. Mathews v. John 
Ti. Morehead et al. 


Application to the district court of Lancaster county for 
a writ of mandamus commanding respondents, as member's 
of the banking board, to issue to Western Savings-Invest- 
ment and Loan Company a certificate of approval, permit- 
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ting said company to do business in Nebraska. Writ of 
mandamus denied and application dismissed at relator’s 
costs. 


William B. Horton v. William B. Howard Auditor of Public 
Accounts of the State of Nebraska. No. 18615. 


Appeal from an order of the district court of Lancaster 
county denying an injunction restraining the auditor of 
public accounts from registering certain bonds of the 
county of Keya Paha. Pending. 


State of Nebraska ex rel. Hillborn C. Crabtree v. State 
Medical Board, et al. 


Application to the district court of Lancaster county 
for a writ of mandamus commanding respondents to 
examine relator to ascertain whether he has completed the 
required work to entitle him to the certificate showing a 
completion of the first two years’ medical course. Dis- 
missed. 


State of Nebr 


a ex rel. Willard V. Mathews v. John H. 
Morehead, et al. 


Application to the district court of Lancaster county for 
a writ of mandamus commanding respondents to issue to 
relator a certificate authorizing the company he represents 
to do business within Nebraska. Dismissed. 


Day and Frees v. Drusilla Jones, First State Savings Bank 
-of Superior et al. 
Application to the district court of Nuckolls county to 
foreclose mechanic’s lien against defendants. Pending. 
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State ex rel. John Stevens v. J. T. Nickerson. No. 18816 


Appeal from an order of the district court of Furnas 
county refusing a writ of mandamus commanding the 
county clerk of Furnas county to turn over to the county 
treasurer hunting license fees for the year 1913, and enjoin- 
ing the state treasurer and game warden from collecting 
such fees. Pending. 


James W. Radcliffe v, Ed. A. Lavery, State Board of Irri- 
gation, et ai. 


Application to the district court of Dawes county for an 
injunction restraining defendants from building bridges 
across the Platte river at Overton and at Lexington, Nebras- 
ka. Injunction denied and decree in favor of defendants. 


State of Nebraska v. County of Boone. No. 18898. 


Original action in supreme court for money judgment 
amounts due the state from defendant for the care and 
maintenance of patients from defendant county in the 
hospital for the insane. Pending. 


State of Nebraska v. County of Burt. No. 18899. 


Original action in supreme court for money judgment 
for amounts due the state for the care and maintenance of 
patients from defendant county in the hospital for the 
insane. Pending. 


State of Nebraska v. County of Dakota. No. 18900. 


Originai action in supreme court for money judgment 
for amounts due the state fer the care and maintenance of 
patients from defendant county in the hospital for the 
insane. Pending. 
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State of Nebraska v. County of Gage. No. 18901. 


Original action in the supreme court for money judg- 
ment for amounts due the state for the care.and maintenance 
of patients from defendant county in the hospital for the 
insane. Pending. 


State of Nebraska v. County of Stanton. No. 18902. 


Original action in supreme court for money judgment 
for amounts due the state for the care and maintenance of 
patients from defendant county in the hospital for the 
insane. Pending. 


Nebraska State Railway Commission v. Union Pacific Rail- 
road Co. No. 18907. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road. Pending. 


Nebraska State Railway Commission v. Chicago, Burling- 
ton & Quiney Railroad Co. No. 18908. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road. Pending. 


Nebraska State Railway Commission v. Chicago and North- 
western Railway Co. No. 18909. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road. Pending. 
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Nebraska State Railway Commission v. Chicago, St. Paul, 
Minneapolis & Omaha Railway Co. No. 18910. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road. Pending. 


Nebraska State Railway Commission v, Chicago, Roek 
Island & Pacifie Railway Co. No. 18911. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road, Pending. 


Nebraska State Railway Commission v. Missouri Pacific 
Railway Co. No. 18912. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road, Pending. 


Nebraska State Railway Commission v. St. Joseph and 
Grand Island Railway Co. No. 18913. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity, tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road. Pending. 


FROM NOVEMBER 1, 1912, TO NOVEMBER 1, 1914. 


CRIMINAL PROSECUTIONS. 


Covaty 


Arthur... 
Banne: 
Blaine... 


Cheyenne. 
Clay..... 
Colfax. 
Cuming........... 
Custer... 
Dakota. 
Dawes... 
Dawson. 
Deuel.. 


Dundy... 
Fillmore......... 
Franklin 


Frontier... 


(No report) 


Jean Cobbey..-- 


(Ixxxvii) 


County Attorney Commenced Completed 
-Don C. Fouts... 49 48 
“Lyle E. Jackson. 54 50 
P. R. Halligan... 1 3 
-William W. White 3 2 
wd. W. \Gardinerx<2—... 1 1 
.W. J. Donahue.. 34 32 
..Eugene Burton.. 28 28 
.D. A. Harrington. (Noyrenari)——~ ~ 27... 
-John M. Cotton... 36 34 
- Edward B. McDermott 66 68 
..E. D. Wigton. 13 12 

V. Thomas. 41 41 

G, Cole. 125 112 

52 52 

11 10 

57 48 

172 171 

i 20 14 
W. I. Allen.. 48 47 
(Noweport).— 22s. 

76 70 

41 25 

-.Edwin D. Crites.. 66 58 
.George C. Gillan. 17 nile? 
a EY ASE T CLT CIS ran see 3 3 
ie, 6 

27 25 

-George A. Magney. “412 275 
-R. D. Druliner-... 46 35 
Dana C. Geiselman.... 31 30 
.George Losey. 36 30 
.C. H.- Tanner. (Noreport)  .....- 
R. J. Harper... 8 8 


Pending 
i 


1 
2 
1 
6 
1 
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County County Attorney Commenced Completed Pending 
Garden............ R. F. Williams............ 14 13 Hf 
Garfield. M. E. Scofield. (Noreport)  ...... 

Gosper... -O. E. Bozarth. 8 8 a 

aN Cae D. F. Osgood.............. 5 3 2 

-James P. Boler.. s 8 BP) ne cass 

B. J. Cunningham...... 367 359 8 

-M. F. Stanley.. 39 387 2 

Harlan... -O. E. Shelburn. - 114 107 % 

Hayes... . F. Wasson... 4 4 1 

Hitchcock. W. Shurtleff. 16 15 1 

. K. Hodgkin.. 50 47 3 

Hooker.. .W. C. Heelan. 26 22 4 

Howard. Charles Dobry. 41 35 6 

Jefferson. A = 69 62 vi 

.-Michael E, Cowan... 37 36 x 

-Charles A. Chappell... 27 26 1) 

L. A. DeVoe... 20 18 2 

.Ross Amspoker. 9 7 2 

Kimball. .W. J. Ballard... 18 16 2 

Knox... -P. H. Peterson. CNG TOPOL) o>) Pee 

Lancaster. 862 573 289 

(No report) Be Se pram 9 521 e 

30 29 1 
4 4 

. (Noreport) —...... i= 

Madison. 40 CS mad tse 9 

Merric 22 22. =. phe 

Morrill. 59 57 2 

Nance..... 14 10 4 

Nemaha. 121 115 6 

Nuckolls. 91 90 1 

114 109 5 

Pawnee... rank A. Barton........ 18 12 6 
Perkins B. F. Hastings. 6 6 
Phelps . J. Shafer... 15 15 
Pierce.. . §. Spillman... 20 17 
Platte... 67 63 
| 311) eee 47 46 

Red Willow.... 


Richardson.....James E. Leyda... 
Rock. J. H. Berryman... 
Saline Glenn N. Venric 


am 
B 
w 
° 
a a a) 
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County County Attorney Commenced Completed Pending 
Sarpy.. E. S. Nickerson.......... 24 242 >>> ieee 
Saunders Joe F. Berggren........ 41 82 9 
Scotts Bluff....William W. White. 133 109 24 
40 37 3 
-A. C. Plantz... 54 UY eee g te os 
Sherman -J. 8: Pedier:. 31 30 1 
BOUT 2 sone Fern. S, Baker... 21 18 3 
- Virgil L. Horton 44 41 3 
J. P, Baldwin... 47 42 5 
Thomas.. -John H. Evans.... 12 9 3 
Thurston 41 31 10 
42 BD ee 
-Henry Mencke- 70 57 13 
.L. A. Kiplinge! ANGTem ory ng Nero 
-Fred Maurer.. 99 94 5 
-A. L. Bishop.. 5 3 2 
M. M. Wildman.......... 82 GE ae oe fe 
OGG ..ccsaseoeetee 4,886 4,197 696 


CRIMES PROSECUTED, 
COVERED IN THE FOREGOING TABLE BY COUNTIES. 


Crimes Prosecutions 


Commenced 


Grand larceny. 
Petit larceny.. 
Burglary. 
Violation of liquor laws 
Wife or child abandonment. 
Manslaughter... 
Murder in first degree. 
Murder in second degree. 
Statutory rape. 
Rape (not statutory) - 
IASBAUMtiezecoe.2. ce 
Assault and battery 
Obtaining money under false pretenses 


% Con- 

vietions 
197 delet 
500 434 
337 260 
352 245 
165 98 
16 8 
37 Ace 
8 5 
vis 27 
13 % 
318 233 
693 555 
141 74 
28 6 
185 113 


21 
62 
39 


* equittal or 
Dismissal Pending 


51 
18 
39 
50 
43 
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Embezzlemen 32 15 14 4 
Adultery. 69 25 19 22 
Violations of game laW.......---...--...--.------- 93 75 15 4 
Violations of pure food law. 30 26 3 1 


Perjury 
Bigamy. 
Other offenses... 


978 264 304 


Totals... 


3,323 803 715 


Included in “Other Offenses’ are a few prosecutions for robbery, 
gambling, blackmail, hog stealing, cattle stealing, kidnapping, cruelty 
to animals, criminal contempt, bribery, receiving stolen property, viola- 
tions of automobile law, violations of the road laws, and carrying con- 
cealed weapons. The greater portion of the prosecutions under this 
head are for minor crimes and misdemeanors. 


OPINIONS OF ATTORNEY GENERAL 


1913-1914 


Railway Commission—Jurisdiction—Cancellation of Bonds. 


The Nebraska State Railway Commission has no jurisdiction over the 
voluntary surrender, withdrawal, and cancellation, by a corpora- 
tion, of a portion of its stocks and bonds. 


Nebraska State Railway Commission, Lincoln, Neb. 

Gentlemen: Your communication of October 26, in which 
you asked for the opinion of this department with reference 
to the right of a public service corporation to withdraw 
a certain portion of its capital stock without the permission 
of your commission, was inadvertently overlooked. 

The correspondence submitted by you shows that the 
North Platte Gas & Electrie Company was organized, and 
its original articles of incorporation filed with the secretary 
of state, on March 27, 1909; that, at the time of its incorpora- 
tion, it held a franchise from the eity of North Platte for 
the manufacture and furnishing of electric light and power 
in that city; that it also held a franchise from said city 
authorizing it to erect and construct a gas plant; that the 
original purpose of the corporation was to establish the 
gas plant, but this project was entirely abandoned and its 
‘franchise for that purpose was later forfeited; that, when 
it had both projects in mind, that of furnishing electrie 
light and also gas for the city, it authorized an issue of eap- 
ital steck of $250,000 and a bond issve of $150,000; that, 
after the gas project was abandoned, the corporation found 
it was unnecessary to have such a large amount of capital 
stock or to issue bonds for the. amount originally contem- 
plated; that, in June, 1912, it amended its articles of incor- 
poration and filed said amendment with the secretary of 
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state, by which its original stock was reduced from $250,- 
000 to $100,000 and its bond issue reduced from $150,000 
to $60,000; and that by said amendment the company 
changed its name from North Platte Gas & Electric Com- 
pany to North Platte Electric Company. 

The question which confronts your commission is whether 
the voluntary surrender, withdrawal, and cancellation by 
the corporation of its stocks and bonds, in the manner afore- 
said, should have been submitted for your approval, under 
the provisions of House Roll 578. 

House Roll 578 was a bill for an act to regulate the issu- 
ance of stocks, bonds, and other forms of indebtedness of 
common carriers and public service corporations, and pro- 
vided that stocks, bonds, and evidences of indebtedness of 
public service corporations might be issued when permis- 
‘sion therefor was authorized by the commission and when 
the rommission found the same were necessary for the 
acquisition of property, the construction, completion, 
extension, or improvement of facilities, or for the improve- 
ment or maintenoure of its service, or for the discharge 
or lawful refunding of its obligations. 

In my judgment, House Roll 578 was passed for the pur- 
pose of preventing the watering of stocks or over-capital- 
ization thereof, and that this law was not designed to pre- 
vent a public carrier or public service corporation from 
voluntarily reducing its capital stock and bond issue by 
duly amending its articles of incorporation and filing the 
same with the secretary of state. 


It appears from this correspondence that the original 
organization took place prior to the time House Roll 578 
was passed by the legislature of 1909 and became a law. 
From the correspondence, it appears that the reduction 
of the capital stock and the limitation of bond issue were 
found necessary because of the abandonment of the cor- 
poration’s original purpose to establish a gas plant, and 
that when such reduction of stock and cancellation thereof 
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were made they were done in good faith and for the purpose 
of preventing an apparent over-capitalization of the cor- 
poration. This action on the part of the corporation does not 
amount to an issuance of new stock. Neither does it amount 
to a refund of its capital stock nor of its outstanding liabil- 
ities. For these reasons, the provisions of House Roll 578 
do not apply to the instant case, and the commission does 
not have jurisdiction over the subject-matter thereof. 
Very respectfully, GRANT G. MARTIN, 
December 11, 1912. Attorney General. 


Certificate of Sale—Payment of Costs. 


Under the Scavenger law, the costs for issuing a certificate of sale 
should be deducted, by the county treasurer, from the amount 
of the bid. 


J.J. McAllister, Esq., County Attorney of Dakota County, 
Dakota City, Neb. 

Dear Sir: Yours of the 8th instant has been duly received. 
You ask whether, under the Seavenger law, the costs for 
issuing certificates of sale should be deducted, by the county 
treasurer, from the amount of the bid, or whether this cer- 
tifieate fee should be paid by the purchaser. 

Section 22, article 9, chapter 77, Compiled Statutes of 
1911, provides that the county treasurer shall execute and 
deliver to the purchaser of each parce! or lot of land a certif- 
icate, and then follows the form thereof. The form indi- 
cates that the certificate is to be issued to the highest and 
best bidder. 

The treasurer being required, under this section, to deliver 
to the purchaser this certificate, he would not be authorized 
to demand more of the purchaser than the amount which he 
bid. This contemplates that the certificate fee be taken 


from the amount of the bid rather than charged 
against the purchaser at the sale. This holding is in accord 


with the former ruling of this department (Report & Opin- 
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ions of Attorney General, 1907-1908, p..184), wherein it 
was held that the purchaser should not be compelled to pay 
the county treasurer’s fee for making a deed under the 
Scavenger act. 
Very respectfully, GRANT G. MARTIN, 
December 12, 1912. Attorney General. 


Railway Commission—Railway Companies—Joint Facil- 

ities. 

The Nebraska State Railway Commission has power to investigate 
transfer facilities required under chapter 101, Session Laws of 
1909, to be placed at points of intersection, connection, or cross- 
ing of different railroads, and its orders in relation thereto should 
be supported by findings of fact that the proposed facilities are 
both practicable and reasonably necessary. 


The Nebraska State Railway Commission has no jurisdiction in the 
absence of statute, to order the construction of joint depots at the 
points of intersection of two different railroads. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: This department is in receipt of yours of the 
12th instant, which is as follow: 


‘Calling your attention to chapter 101, Session Laws of 1909, I am 
directed by the commission to submit to you the following questions: 


“Section. 1 provides, inter alia: 

““*All railroad companies in this state, at all points of connection, 
intersection, or crossing at grades of different railroads, where it is 
practicable, shall provide reasonable, ample, and equal facilities, by 
track connection, passenger platforms, and otherwise, for transferring 
cars, passengers and property between their respective roads, without 
unreasonable delay; and at any place where the tracks of the two 
railroad companies are within five hundred feet apart, whether on the 
same grade or not, where it is practicable and deemed reasonably 
necessary, the state railway commission, upon application of any inter- 
ested person, may require such track connection.’ 


“1. Where there is an intersection or crossing of two different 
railroads, is this statute mandatory upon a railroad company to pro- 
vide passenger platforms for the transfer of passengers, where it is 
practicable? 
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“2. What interpretation should be given the word ‘practicable’ 
within the meaning of this statute? * 


“3. Do the words ‘and deemed reasonably necessary,’ following the 
semicolon, apply to the portion of the sentence preceding the semi- 
colon, and in the case of track crossings must the commission make a 
finding that the proposed facilities are both practicable and deemed 
reasonably necessary? , 

“4, Under this statute, has the commission jurisdiction to order in 
a joint depot at the point of intersection, if practicable or if deemed 
reasonably necessary? 


5. If in your opinion the commission has not authority to require 
the intersecting roads to construct a joint depot, to what extent has 
it jurisdiction to order facilities for the transferring of cars, passen- 
gers, and property?” 


The sebstance of your first three inquiries have been dis- 
cussed and passed upon by this department in an opinion 
rendered -your body on November 20, 1911, a portion of 
which is as follows: 


“Under the first provision of this section are railroad companies 
required to provide transfer facilities at all points of connection, inter- 
section, or crossing of different railroads, regardless of whether such 
transfer facilities are reasonable and necessary for the conduct of 
business at the points involved? The law does not require a vain aud 
useless thing to be done. . Observation and experience teach that it is 
very common for one railroad to cross another at a point where it 
would be a waste of money and an unnecessary hardship to require the 
installation of transfer facilities. 

“The word ‘practicable’ is not here used in a physical or mechanical 
sense, but rather in a commercial or business sense. There is authority 
for its use in that sense. (United States v. Wise, 7 Fed., 190; The Ben- 
ton, 51 Fed., 302.) 


“It may be argued that this word ‘practicable’ is used in a mechan- 
ical sense in the first instance, inasmuch as in the second clause of 
the section, where the transfer facilities are required to be placed 
at points where the tracks of two railroads are within five hundred 
feet apart, this word ‘practicable’ is joined with the words ‘and deemed 
reasonably necessary.’ But, the argument that the latter words are 
used as somewhat definite of the former and perhaps as almost synon- 
ymous with it, is equally as convincing as the contrary view. 

“Under this section sufficient transfer facilities are required to be 
placed at such points of construction, intersection, or crossing of dif- 
ferent railroads as are deemed feasible from a mechanical and engi- 
neering point of view, provided the commerce, business, and necessities 
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of the people demand their installation. It then becomes the duty of 
the commission to take into consideration all these facts and circum- 
stances, and make its order accordingly. In any event, its order must 
be reasonable. An order to place transfer facilities where there is no 
business necessity for them would be unreasonable. I am strengthened 
in this view when I read the section following, which is as follows: 


“ ‘The state railway commission is hereby empowered and required 
to investigate all cases arising under this act, whether upon complaint 
or otherwise, and to make such order in the premises as shall seem 
reasonable, and to fix a time for compliance with said order.’ (Com- 
piled Statutes of 1909, ch. 72, art. 1, sec. 30b.) 


“Thus, the power to investigate matters of this kind is lodged in 
the commission, and its orders in relation thereto should be governed 
by their reasonableness as disclosed by the investigation.” (Report 
and Opinions of Attorney General for 1911-1912, pp. 44, 45.) 


The views expressed therein are still adhered to, and 
answer your questions one, two, and three. 


Answering questions four and five will say this law does: 
not specifically authorize the commission to order the estab- 
lishing of a joint depot on railroads at points of connection 
or intersection. The legislature seems to have purposely 
avoided using the words ‘‘depot or joint depot’? in this act, 
otherwise it would have been natural to have provided for 
their establishment in specifie terms. The constitutional 
provision, creating the railway commission, gives it general 
powers over the service of public carriers, as the legislature 
shall provide by law, but it also provides that, in the absence 
of specific legislation, the commission shall exercise the 
powers and perform the duties enumerated in this provision. 
Here the legislature has undertaken to prescribe the powers 
of the commission with reference to requiring railroad com- 
panies to furnish facilities at connecting or intersecting 
points, but, as observed before, it does not expressly reannre 
such companies to establish a depot. . 


It might be argued, with sound reason, that, inasmuch as 
the legislature has specifically provided for cases of this 
kind, thereafter the commission could not exercise greater 
powers, under the general constitutional provision, than the 
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legislature had seen fit to authorize it to deal with under 
specific enactments, 

From information derived from a member of your body, 
T learn that one of the railroad companies concerned has a 
depot and station facilities located in or near the business 
center of the city, and it is thus situated at a point where 
the company naturally secures a larger proportion of publie 
patronage than its competitor. If required to abandon this 
location, or to duplicate these facilities at a point farther 
from the business center where this road intersects that of 
its competitor, such requirement might work a grevious 
hardship upon the company, and might possibly subject 
such an order to judicial attack, on the ground of taking 
the company’s property without just compensation. 


It is true the rights, convenience, and welfare of the pub- 
lic are to be fully considered at all times, but even these 
cannot justify a law or an order of the commission which is 
violative of this constitutional prohibition. This law evi- 
dently was meant to cover cases which might arise where 
new villages are starting, or where railroad business is 
demanding a more speedy outlet at points of railroad inter- 
section. In such eases, your body is authorized to order in 
such track connection, passenger platforms, and facilities 
as may be considered by you practicable and reasonably 
necessary for the handling of property and the aceommoda- 
tion of passengers in making transfer from one road to the 
other. In such instances, there might arise the necessity 
for the railroad companies to construct depots or waiting 
rooms sufficient to protect and accommodate the traveling 
public. The size, character, and convenience of these facil- 
ities would necessarily depend upon the character and mag- 
nitude of the business transacted, both freight and passen- 
ger. 


T 


he commission has the undoubted right to order in u 
depot and station facilities at a point on a line of railroad 
where there is none, if the same are found to be practicable 
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and reasonably necessary. It also has the power to order 
the repair, rebuilding, and construction of such facilities 
as will meet the requirements of the traffic. But, as sug- 
gested above, neither the law under consideration, nor the 
provisions of the railway commission act, was intended to 
authorize the commission to order railroad companies to 
abandon their station facilities already located by them at 
convenient and profitable places for the purposes of their 
business and to reestablish such facilities on the basis of a 
joint enterprise at inconvenient or remote places, simply 
because their lines happen to intersect, connect, or run close 
together at certain points. 


To recapitulate: 


1. The word ‘‘practicable’’ in the law is not used in a 
physical or mechanical sense, but rather in a commercial 
or business sense. 


2. This act imposes upon the commission the duty of 
investigating all cases which might arise under this pro- 
vision, in making such orders in the premises only as shall 
be deemed reasonable. This presupposes that where there 
is an intersecting or crossing of two railroad lines, and the 
companies fail to act on their own initiative, the commis- 
sion may, on either complaint or on its own initiative, have 
a hearing and pass upon the practicability and the reason- 
ableness of the facilities needed and make orders therefor 
as it may see fit, at all times keeping in mind the rule that 
its orders must stand the test of judicial inquiry. 


3. The orders of the commission made, under the provi- 
sions of this act, should be supported by findings of fact 
that the proposed track connection, passenger platforms, 
and facilities which the companies are required to install 
at points of intersecting railroads, are both practicable and 
reasonably necessary. 


4. Neither this law, nor the provisions of the railway 
commission act, was intended to confer upon the commis- 


OPINIONS 9 


sion arbitrary power to compel the companies to abandon 
jong established depot locations and to reestablish them in 
the form of a joint enterprise at points which might prove 
disadvantageous to one or more of the companies. 


5. Under this act, the commission is clearly authorized 
to order in transfer facilities for both freight and passenger 
business; that such facilities should, under certain cireum- 
stances, include buildings or waiting rooms, which might 
properly be designated depots; that these should be limited 
to cases where such installation is practicable, reasonable, 
and necessary for the transfer of property and passengers, 
after taking into consideration the facilities already 
afforded by the companies in the village or city on their 
separate lines. 

6. The law expressly provides for a division of the 
expenses in the construction of tracks and switches for 
track connection. Hence, these expenses become joint obli- 
gations of the companies affected. But, as to the cost of 
platforms and other facilities at points of intersection, the 
law is silent. This silence of the statute indicates that 
orders of the commission, with reference to passenger 
platforms and other facilities, should issue against the 
companies separately, and joint contribution for the same, 
if found desirable, should be voluntary on the part of the 
companies concerned. Keeping in mind the words of the 
constitution that the powers of the commission include 
the regulation of service and general control of common 
carriers as the legislature shall provide by law and that 
the legislature has specifically legislated upon the subject 
of track and switch connection, and has imposed upon the 
companies affected thereby joint liability and provided a 
methed ef apportioning the expenses, but has failed to 
specifically empower the commission to order the construc- 
tion of joint depots, the conclusion must be that no such 
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power exists until such time as the legislature expressly 
authorizes it. 
Very respectfully, GRANT G. MARTIN, 
December 16, 1912. Attorney General. 


Railroad Companies—Passes—Employee’s Housekeeper. 


A railroad company is prohibited, under the anti-pass law, from issuing 
free transportation to an employee’s housekeeper, who receives 
compensation for the services rendered such employee, 


Nebraska State Railway Commission, Lincoln, Neb. 
Gentlemen: I beg to acknowledge receipt of yours of the 

20th instant, in which you submit the following question: 
Is it a violation of the anti-pass law for a railroad company to issue 

iree transportation to a housekeeper who is employed by an employee 


of the company, and who devotes her entire time to keeping house and 
to looking after such employee’s children? 


In this connection you have called my attention to ‘*Con- 
ference Rulings Bulletin No. 5 of the Interstate Commerce 
Commission,’’ issued April 1, 1911, and to subdivision e, 
Ruling No. 95, thereof, reading as follows: 

“The commission holds that the word ‘family,’ as used in section 
1 of the act to regulate commerce, includes those who are members of, 
and who habitually reside in, the household of the person eligible to 
receive family passes, including household servants when traveling 
with the family or with any member thereof, and relatives who are in 
fact dependent upon such person, although not actually residing in 


his household. (See Rules 92 and 174.) The commission will, there- 
fore, view passes in the following form as lawful: 


* ‘Pass John Smith, wife, two sons, three daughters, and two ser- 
vants.” 


“ “Pass Mrs. John Smith and daughter, account John Smith, Agent 
X. Y. & Z. Railroad Company at Washington, D. C.’ ” 


The interstate commerce act is much more liberal in its 
terms, with reference to the granting of free passes, than 
are the provisions of our state law in relation to the same 
subject. The interstate commerce act prohibits a common 
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carrier from issuing or giving ‘‘any interstate free ticket, 
free pass, or free transportation for passengers, except to 
its employees and their families, its officers, agents, ser- 
vants, physicians, and attorneys at law.’? The Nebraska. 
law permits a railroad company to issue free transportation 
to its ‘‘officers, agents, bona fide employees, the major por- 
tion of whose time is devoted to the services of such rail- 
road company, and to the dependent members of their imme- 
diate families.’” 


Under the interstate commerce act, the employees or 
agents of a railroad company may receive free transporta- 
tion, whether they are devoting a part or the whole of their 
time to the company’s service, whereas under the Nebraska 
law such agents or employees, before they are entitled to 
receive free transportation, must devote the major portion 
of their time to the service of the company. Likewise, under 
the interstate commerce act, the word ‘‘families’’ is not. 
limited in any particular. The families of the employees 
come within the excepted class, whereas under the Nebraska 
law free transportation is limited to the ‘‘dependent mem- 
bers’’ of the employees’ families 

The interstate commerce commission, as indicated above, 
has held that the word ‘‘families,’’ without any qualifying 
term used in the law, may include paid servants of the 
families. This construction cannot be given the Nebraska 
law, for the word ‘‘dependent”’ is evidently used in its 
ordinary sense and means one who is not self sustaining; 
one who is sustained by another; one who relies upon 
another for support. 

If the housekeeper referred to in your question is paid 
for the services which she renders the employee of the rail- 
road company, as such housekeeper, she can in no sense be 
deemed a ‘‘dependent member’’ of the employee’s family, 
and, under this law, those who are entitled to free transpor- 
tation must be ‘‘dependent members of the immediate fam- 
ily’? of the employee, 
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The words ‘‘dependent’’ and ‘‘ immediate’’ were used in 
this law for a purpose, and, in the construction of the same, 
they must be given their usual meaning. When so consid- 
ered, the classes who may receive free transportation under 
the laws of this state are much more circumscribed than 
those under the federal law. 

In your communication you say that the housekeeper 
was employed. I take it from this she was paid wages for 
her services. If so, she would not be entitled to free trans- 
portation under the laws of our state. If, however, she 
was not receiving wages for the services she rendered, but 
was dependent upon the employee of the company who 
received her services, and was a member of his immediate 
family, she would come within the excepted classes which 
are entitled to free transportation, 


Very respectfully, GRANT G. MARTIN, 
December 24, 1912. Attorney General. 


County Superintendent—Performance of Duty—Number 
of Days. 


In a county having a school population of less than 1,500 and property 
valued in excess of $500,000, the county superintendent may 
determine the number of days actually to be employed in the 
duties of his office, subject to a prescribed minimum. 


Hon. James E. Delzell, Superintendent of Public Instruc- 
tion, Lincoln, Neb. 

Dear Sir: I beg to acknowledge receipt of your letter, of 
this date, to the attorney general, in which you ask for an 
opinion on the following question: 

“In a county having a school population of less than 1,500 and 
property valued in excess of $500,000, may the county superintendent 


determine the number of days actually to be employed in the duties 
of his office?” 


As to counties of this class, it is provided by statute that 
the compensation of county superintendents shall not exceed 


, 
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$1,000 per annum, and that the county superintendents shall 
receive $5 per day for each day actually employed in the 
performance of the duties of the office. It further provides: 

“The number of days necessary for the performance of said duties 
shall be determined by the county superintendent, but the number of 
days so employed shall not be less than two times the number of dis- 


tricts in the county, and one day for each precinct thereof for the 
examination of teachers.” 


I take it that this provision of the statutes relates exclu- 
sively to counties of the size mentioned in your question, 
for the same section of the statutes contains the following 
proviso: 

“Provided, however, that in counties where the assessed valuation 
of the county is not in excess of the sum of $500,000, the number of 
days necessary for the performance of said duties may be determined 
by the board of county commissioners, but the number of days’ so 
employed shall not be less than two times the number of districts in 


the county, and one day for each precinct thereof for the examination 
of teachers.”’ (Cobbey’s Annotated Statutes of 1911, sec. 11647.) 


The plain meaning of this section of the statutes is that, 
in counties of the size mentioned in your question, the num- 
ber of days necessary for the performance of the duties of 
this office shall be determined by the county superintendent, 
subject to a prescribed minimum, but in counties where 
there is a valuation less than $500,000 the number of days 
may be determined by the board of county commissioners. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
January 3, 1913. Assistant Attorney General. 


Members of Legislature—Compensation. 


Each member of the legislature of 1913 is entitled to receive com- 
pensation at the rate of $600 for each regular session, and ten 
cents for each mile he shall travel in going to, and returning from, 
the session, on the most usual route. 
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Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
16th instant, in which you call my attention to the constitu. 
tional amendment which was submitted to the people of the 
state at the last general election, relative to the salaries of 
members of the legislature. You ask for my opinion as to 
whether your department should audit the salaries of the 
members of the legislature for the present session, which 
commenced on January 7, 1913, aceording to the terms of 
the amendment aforesaid. 


The legislature of 1911 passed a joint resolution proposing 
an amendment to section 4, article 3, Constitution of the 
State of Nebraska. It is as follows: 


“That at the general election for state and legislative officers to be 
held on the Tuesday succeeding the first Monday in November, 1912, 
the following be submitted as an amendment to section 4, of article 
5, of the Constitution of the State of Nebraska: 


“See. 4. At the first election of members of the legislature held 
after the adoption of this amendment members of the senate and house 
of representatives shall be elected for the term of two years. Both 
senators and representatives shall each receive pay at the rate of six 
hundred dollars for each regular session of the legislature, during 
their term, and ten cents for every mile they shall travel in going 
to and returning from the place of meeting of the legislature, on the 
most usual route. That neither members of the legislature nor 
employees shall receive any pay or perquisites other than their salary 
and mileage. Each session, except special session, shall not be less 
than sixty days. After the expiration of twenty days of the session, 
no bills nor joint resolutions of the nature of bills shall be introduced, 
unless the governor shall by special message call the attention of the 
jegislature to the necessity of passing a law on the subject-matter 
embraced in the message, and the introduction of bills shall be 
restricted thereto. Provided, that the general appropriation bills may 
be introduced up to and including the fortieth day.’ ” 


This proposed amendment was duly submitted at the last 
general election. The votes thereon were duly canvassed 
by the state board of canvassers on November 27, 1912. On 
December 3, 1912, the governor of the’state issued his proc- 
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Jamation declaring that the proposed amendment had 
received a majority of votes cast at the last election, that 
the votes had been canvassed, and that the amendment had 
duly carried, and he, thereupon, in said proclamation, 
declared the said proposed amendment to be a part of 
the constitution of this state. 

All the constitutional and statutory provisions governing 
the submission, the canvassing of votes, and the issuing of 
the proclamation relating thereto seem to have been fully 
complied with. When the governor of the state duly pro- 
claimed said amendment to have been legally adopted, and 
declared the same a part of the constitution, that instant 
it became a part of the fundamental law of the state. 


Section 4, article 3, Constitution, as it stood prior to the 
adoption of the amendment, fixed the salaries of members 
of the legislature at $5 per day, whereas the amendment 
fixed the pay of each member at the rate of $600 for each 
regular session. The first sentence of the newly adopted 
section relates to and fixes the term of the members of the 
legislature at two years. In the original constitution the 
term was fixed the same as in the new. 


By the adoption of this amendment, the old constitutional 
provision was abrogated, and when the governor proclaimed 
its adoption that instant the old provision was superseded 
by the new. Hence, the old provision being dead, it could 
in no sense govern the salaries of the members of the legis- 
lature. 

For guidance on the subject of salaries, reference must 
be made to the provision which has life, and that is the new 
amendment which has been duly adopted by the people and 
proclaimed by the governor to be a part of the constitution. 

The salaries of the members of the present session are 
controlled by the provisions of section 4, article 3, Consti- 
tution, as it now exists. Hach member is entitled to receive 
pay at the rate of $600 for each regular session, and ten 
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cents for every mile he shall travel in going to, and return- 
ing from, the session, on the most usual route. 
Very respectfully, GRANT G. MARTIN, 
January 16, 1913. Attorney General. 


Lieutenant Governor—Compensation. 


The lieutenant governor is entitled to receive compensation at the rate 
of $1,200 for each regular session of the legislature. 


Hon. Clyde Barnard, Secretary of the Senate, Lincoln, Neb. 


Dear Sir: You have asked this department what com- 
pensation the lieutenant governor is entitled to under the 
constitution and laws of this state as they now exist. 

This department has already held, in an opinion rendered 
the auditor of publie accounts, that the members of the 
legislature are entitled to draw compensation for their ser- 
vices, for this session of the legislature, according to the 
provisions of the amendment to the constitution adopted 
at the last general election, and duly proclaimed a part of 
the constitution by the governor of the state. This amend- 
ment takes the place of section 4, article 3, Constitution, as 
it heretofore existed. It provides: 


“Both senators and representatives shall each receive pay at the rate 
of $600 for each regular session of the legislature, during their term.’’ 

Section 24, article 5, Constitution, among other things, 
provides: 

“The lieutenant governor shall receive twice the compensation of 
a senator.” 


No attempt was made to modify or amend this section 
of the constitution. This provision should be construed in 
connection with the new amendment adopted at the last 
election, which fixes the pay of the members of the senate 
at $600 for the regular session. 

It follows, that the lieutenant governor should be com- 
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pensated in the sum of $1,200 for each regular session of 
the legislature, during his term of office. 
Very respectfully, GRANT G, MARTIN, 
January 20, 1913. Attorney General. 


Legislature—Filling Vacancies. 


The governor has authority to make an appointment to fill a vacancy 
created by the death of a member elect of the legislature, under 
the facts stated and the finding of the house of representatives 
in relation thereto. 


Hon. John H. Morehead, Governor of Nebraska, Lincoln, 
Neb. 

Dear Sir: I am in receipt of your communication of the 
20th instant, in which you state that, at the election held in 
1910, Hon. W. Z. Taylor was elected as a member of the 
legislature from the sixty-ninth representative district; 
that he was duly elected at the last general election to sue- 
ceed himself to that position; that, a few days prior to the 
convening of the thirty-third session of the legislature, Mr. 
Taylor died; and that a vacancy now exists in the office of 
representative from said district. 

Your communication is also accompanied by one from 
the chief clerk of the house of representatives, relating to 
this matter. It is as follows: 

“Tam directed by the house to inform you that it has this day passed 
the following motion: 


“ ‘Mr, Speaker: I move you that the chief clerk be requested to 
notify the governor that the records of this house show that there is 
a vacancy in the membership of this body fromthe 69th representa- 
tive district.’ ”” 


You ask for an opinion of this department as to whether 
or not you have the right to make an appointment to fill 
said vacancy. 

The question submitted by you is attended with consider- 
able difficulty, as the law governing the filling of vacancies, 
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under the conditions referred to by you, is susceptible to 
two or more constructions. 

Section 7, article 3, Constitution, provides, among other 
things, that the legislature shall convene on the first Tues- 
day in January in the year next ensuing the election of mem- 
bers thereof. This came on January 7, 1913. Said section 
also provides that each house shall determine the rules of 
its proceedings and be the judge of the election, returns, 
and qualifications of its members. 

Section 2, chapter 48, Compiled Statutes of 1911, provides 
that, when the houses of the legislature are temporarily 
organized, they shall elect a committee which shall examine 
and report upon the credentials of those claiming to be 
elected members of the respective houses, and that, when 
such report is made, those reported as elected shall proceed 
to a permanent organization of their respective houses. The 
report of said credentials committee is the only official way 
in which the membership of the two houses is determined. 

Section 108, chapter 26, Compiled Statutes of 1911, has 
to do with the filling of vacancies in the membership of the 
legis!ature, and is as follows: 


“When a vacancy occurs in the office of representative. in congress, 
‘or members of the legislature, and the body in which such vacancy 
exists will convene prior to the next general election, the governor 
shall order a special election to fill such vacancy at the earliest prac- 
ticable time, and ten days’ notice of such election shall be given. Pro- 
vided, that any vacancy, occurring in either house of the legislature 
during a regular or special session thereof shall be filled by the gov- 
ernor in five days after said vacancy occurs by appointment of 
some qualified person of the same political affiliation as the previous 
incumbent from the district in which said vacancy has arisen.” 


Tie question now to be determined is, when did the va- 
eancy in the sixty-ninth representative district oceur. 

There is no doubt but that at the time Mr. Taylor died 
a vacancy occurred in the membership of the thirty-second 
session of the legislature. He was also the representative- 
elect for the thirty-third session from the sixty-ninth rep- 
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resentative district. Had he lived, his term of office, by 
reason of his election in 1910, would have extended up to 
January 7, 1913, the date for the assembling of the thirty- 
third session. If the vacancy referred to occurred during 
the present session of this legislature, there is no doubt 
about your right to fill the same by appointment. 

I know of no way by which the membership of the present 
session could be determined until the legislature convened 
on January 7, 1913, to appoint its credentials committee and 
to ascertain who were the duly selected representatives for 
the various districts. This, at least, would be the only 
official way to determine that matter. 

The communication from the chief clerk of the house, 
accompanying your letter, shows that the house has passed 
upon that question, and found that there is a vacancy in the 
sixty-ninth representative district as of this date, and by 
said communication has apprised you of the same. 


The house having ascertained that there is a vacancy in 
that representative district, and it being the only body or 
authority upon whom the law confers the right to pass upon 
and determine the question of membership, election, and 
qualifications thereof, it is quite clear to my mind that the 
vacaney occurred during its regular session. In other 
words, the vacancy oceurred the same as if Mr, Taylor had 
lived and had refused to appear, qualify, and enter upon 
the duties of the position. 


Even if it should be conceded, for the sake of the argu- 
ment, that a special election should have been held to fill 
the vacaney caused by Mr. Taylor’s.death, the fact remains 
that no such election was held. The statute expressly pro- 
vides that one of the ways by which a vacancy in office may 
arise is by a failure to:elect at the, proper election, there 
being no incumbent to continue in office until his successor 
is elected and qualified. So that, in any event, whether 
by reason of death or by reason of failure to elect at the 
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proper time to fill a vacancy, the fact remains that a vacancy 
did exist when the legislature convened, and exists now, in 
the office of representative from the sixty-ninth represent- 
ative district. 

I do not believe the law intended that an election should 
be called to fill a vacaney of this kind during the time that 
the legislature was in session. Before the preliminaries 
could be carried out, and such election consummated, the 
important business of the session would be practically at 
an end and the district would be deprived of a representa- 
tive during that time. 

I am of the opinion you would be justified in filling the 
vaeaney referred to as one occurring at this session, pro- 
vided it is made in compliance with the provisions of said 
section 108, quoted above. 

Very respectfully, GRANT G. MARTIN, 

January 21, 1913. Attorney General. 


Territory Annexed to Village—Elections—Right to Vote. 


Electors, who have resided on adjacent territory for more than ninety 
days prior to annexation to the corporate limits of a village, are 
entitled to vote at a special election held in said village after the 
annexation has been lawfully and fully completed. 


R. J, Harper, Esq., County Attorney of Furnas County, 
Beaver City, Neb. 

Dear Sir: This department is in receipt of yours of the 
22nd instant, which is as follows: 

“Kindly advise this office on the following proposition: -Whether, 
under the provisions of section 8902, Cobbey’s Annotated Statutes of 
Nebraska for 1911, qualified electors, who have resided on adjacent 
territory for several years prior to annexation to the corporate limits 
of a village, are entitled to vote at a special election held in said 


village prior to the expiration of ninety days from the time said 
adjacent territory was legally annexed to the corporate limits.” 


Said section 8902, Cobbey’s Annotated Statutes of 1911, 
to which you refer, is as follows: 
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“All qualified electors of this state, who shall have resided within 
the limits of any city of the second class or village for three months 
preceding any election therein, shall be entitled to vote at all city and 
village elections.” 


This section is intended to prevent persons from going 
from one city into another and voting on the proposition 
submitted, unless they shall have gained at least a three 
months’ residence within the boundaries of such city. 

In the case referred to by you, the city or village has 
annexed certain territory and taken it within its corporate 
limits, and the inhabitants or electors have resided on the 
territory for several years. Electors residing on territory 
which has recently been annexed to the city or village should 
not be prohibited from voting at any election which takes 
place after the annexation of such territory to the city or 
village has been consummated. 

The question to be determined is, what constitutes the 
corporate limits of the city at the present time. It includes 
the newly annexed territory, and if the persons residing on 
such annexed territory have resided there more than ninety 
days, in my judgment, they would be entitled to vote at 
any election which might take place in the city or village 
after the annexation had been lawfully and fully completed. 

Very respectfully, GRANT G. MARTIN, 

January 23, 1913. Attorney General. 


Deputy County Treasurer—Bond—Responsibility of Treas- 
urer. . 
The bond of a deputy county treasurer should run in the name of 
the county in which he was appointed. 
The county treasurer is responsible for all the official acts committed 
by his deputy. 
W. J. Donahue, Esq., County Attorney of Boone County, 
Albion, Neb. 
Dear Sir: I am in receipt of yours of the 18th instant, 
in which you ask whether the bond of the deputy county 
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treasurer should run to the county or to the county treas- 
urer, and whether the deputy county treasurer is respon- 
sible to his principal or to the county. 


Section 1, chapter 24, Compiled Statutes of 1911, provides 
that the county treasurer may appoint a deputy, for whose 
acts he shall be responsible and from whom he shall require 
a bond. This indicates that the bond of the deputy should 
run in the name of the principal rather than in the name 
of the county. — 


However, there is another provision of law, to-wit., sec- 
tion 3, chapter 10, Compiled Statutes of 1911, which pro- 
vides that all official bonds of county officers must be in 
form joint and several, and must be made payable to the 
county in which the officer giving the same shall be elected 
or appointed. ieetecoare Oe flea 

These two provisions of our law have been construed 
by our supreme court. The case under consideration had 
reference to the official bond of a deputy sheriff. The court 
held such deputy was required to give a bond for the same 
amount as his principal, and that the bond of such deputy 
must run to the county in which he was appointed. (Riggs 
v. Miller, 34 Neb., 666.) ' ; 


These provisions of the law and the ruling of our supreme 
court thereon lead me to believe that the bond of the deputy 
should run in the name of the county and not in the name of 
the county treasurer, and that the county treasurer is 
responsible for all the official acts committed by his deputy. 
It is probable that, in case a recovery was had against the 
treasurer on his bond for some unlawful act committed by 
his deputy, he would be subrogated to the rights of the 
county so as to be able to recover as against the deputy and 
his bondsmen for such damages as he may have sustained 
by reason of his deputy’s unlawful official acts. 

Very respectfully, GRANT G. MARTIN, 

January 23, 1913. Attorney General. 
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House of Representatives—Number of Employees. 


‘The house of representatives is authorized to employ seventy-five offi- 
cers and employees other than the officers and employees men- 
tioned in section 12, chapter 48, Compiled Statutes of 1911. 


Hon. P. C. Kelley, Speaker of House of Representatives, 
Lincoln, Neb. 


Dear Sir: Iam in receipt of yours of this date, which is 
as follows: 
“Will you please advise me as to the proper construction to be 


placed upon section 12, chapter 48, Compiled Statutes of 1911? How 
many employees is the house entitled to under said section?” 


Said section referred to is as follows: 


“The officers and employees of the house of representatives shall 
consist of a speaker, chief clerk, assistant clerk, sergeant at arms, door- 
keeper, enrolling clerk, engrossing clerk, chaplain, and such other 
officers and employees, not exceeding seventy-five in number, as may 
be deemed necessary for the proper transaction of business. Such other 
officers or employees to be elected by the house.” 


Prior to 1889, the words, ‘‘not exceeding seventy-five in 
number’? were not contained in the above quoted section, 
but, the other language of the section was in substance as it 
isnow. The legislature of 1889 amended the law as it there- 
tofore existed, and inserted the following words, ‘not 
exceeding seventy-five in number,’’ so that the provision of 
the section reads as follows: 


“And such other officers and employees not exceeding seventy-five 


in number.’ 


This leads me to the conclusion that the words, ‘‘not 
exceeding seventy-five in number’’ modify the words, ‘‘such 
other officers and employees,’’ and, hence, it was not the 
intention of the legislature to include in the number of sev- 
enty-five the officers and employees particularly mentioned 
in the first part of the section, as speaker, chief clerk, assist- 
ant clerk, ete. 

Under this section, in my judgment, the house is author- 
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ized to employ the officers and employees designated as 
speaker, chief clerk, assistant clerk, sergeant at arms, door- 
keeper, enrolling clerk, engrossing clerk, chaplain, and in 
addition thereto seventy-five other officers and employees, 
if the house deems the employment of that number necessary 
for the proper transaction of business. 
Very respectfully, GRANT G. MARTIN, 
Januar} Attorney General. 


Transfer Company—Common Carrier. 


A transfer company which performs services on the lines of a street 
car company, in conveying express and freight, similar to that 
performed by express companies on the various lines of railroad, 
is a common carrier, and is subject to the jurisdiction of the 
Nebraska State Railway Commission, under the terms of the rail- 
way commission act. 


Nebraska State Railway Commission, Lincoln, Neb. 
Gentlemen: I beg to acknowledge receipt of yours of the 
31st ultimo, which is as follows: 
“The commission directs me to request of you an opinion in writing 
as to whether or not the Morris Transfer Company, of Lincoln, is a 


‘common carrier’ under the law, and, hence, subject to the jurisdiction 
of this commission under the terms of the railway commission act. 


“The commission requires that’ all common carriers shall file in 
this office an annual report covering its business transactions, The 
Morris Transfer Company has declined to file its annual report for the 
year ending June 30, 1912, on the theory that it is not a common car- 
rier under the law, and, hence, not subject to the commission’s juris- 


diction.” 

I understand the facts to be that the Morris Transfer 
Company has an arrangement with the Lincoln Traction 
Company, of the city of Lincoln, by which it uses certain 
cars of the said Lincoln Traction Company for transporting 
express and freight from the city of Lincoln to the subvr- 
ban cities adjacent thereto, these suburban cities being 
University Place, Havelock, Bethany, Normal, and College 
View; that the Morris Transfer Company  seceives 
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express and freight at these points, and transfers 
the same from one point to another, according to 
a certain schedule of rates; that the Lincoln Trac- 
tion Company owns the cars, furnishes the power, 
and conveys the ears over its lines to and from these 
points; and that in some cases, when express packages are 
sent by express from distant cities and their final destina- 
tion is one of the suburban cities mentioned, the express 
company receives full payment for delivery at one of the 
suburban cities out of Lincoln and afterwards prorates the 
charges with the Morris Transfer Company; in other words, 
the Morris Transfer Company undertakes to, and does, 
perform a service on the Lincoln Traction Company’s lines, 
in conveying express and freight, similar to that performed 
by express companies on the various lines of railroad. 

Section 17, article 8, chapter 72, Compiled Statutes of 
1911, provides: 

“All persons, associations or corporations engaged in the transpor- 
tation of money or merchandise for a money consideration, in cars 


other than freight cars, and on trains other than freight trains, shall 
be deemed an express company within the meaning of this act.” 


Other provisions of the act require that companies doing 
this sort of business shall file with the Nebraska State Rail- 
y Commission a complete schedule of rates and charges 
for the transportation of merchandise’ within this state by 
such companies. 

I understand that the Morris Transfer Company has filed 
such a schedule of rates with your commission. It may be 
that the Morris Transfer Company does not strictly come 
within the definition of an express company as the same is 
defined by the section above quoted, but is it notia common 
carrier as defined by our statute? 

Section 4, article 8, chapter 72, Compiled Statutes of 1911, 
among other things, provides: 


“The term common carriers as used herein shall be taken to include 
all corporations, companies, individuals, and association of individuals, 
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their lessees, or receivers (appointed by any court whatsoever) that 
miay now or hereafter own, operate, manage, or control any railroad, 
interurban or street railway line, operated either by steam or electric- 
ity, or any other motive power, or part thereof, or any express com- 
pany, car company, sleeping car company, freight and freight line com- 
pany, telegraph and telephone companies, and any other carrier engaged 
in the transmission of messages or transportation of passengers or 
freight for hire.” 


This section, fairly interpreted, means that any carrier 
which transports freight for hire is a common carrier and 
amenable to the provisions of law in relation thereto. From 
the nature of the business transacted by the Morris Trans- 
fer Company, it is evident that it comes within the defini- 
tion of a common carrier, and should be governed by all 
provisions of the law applicable to such common carriers. 
The Morris Transfer Company seems to have so construed 
this section, in that it saw fit to file its schedule of rates with 
the commission. 

Section 9, article 8, chapter 72, Compiled Statutes of 1911, 
requires that every common carrier shall thereafter annually 
transmit to the office of the Nebraska State Railway Com- 
mission a full and complete statement, under the oath of 
its proper officers, of the affairs of such common carrier, as 
the same existed on the first day of July next preceding. 
This section further prescribes in detail the nature of the 
statement so to be filed. 

It follows, in my judgment, that the Morris Transfer 
Company is required, under the law, to file such an annual 
report, and it is its duty so to do. 

Very respectfully, GRANT G. MARTIN, 

February 6, 1913. Attorney General. 


Inheritance Texes—Rezistration Fees—County Road Fund. 


Fees derived under the motor vehicle law may be used by the county 
board the same as any other part of the county road fund, but 
the inheritance taxes must be used for the special purpose of 
building such permanent road beds as the county board may see 
fit to establish. 
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Hon. Walter Kiechel, State Senator, Lincoln, Neb. 


Dear Sir: You have made a verbal request for an opinion 
from this office on the question of whether or not inheritance 
taxes and registration fees under the motor vehicle act may 
be used by the county board in the regular construction and 
maintenance of roads. 


The motor vehicle act provides: 


“All registration fees provided for in this act shall be paid to the 
treasurer of the county in which the applicant for registration resides, 
and shall be credited to the county road fund for the construction and 
maintenance of permanent roads.’’ (Cobbey’s Annotated Statutes of 
1911, sec. 6231.) Z 

On the legislative intention as to what permanent roads 
are rests the answer to the second part of your question. 
The word ‘‘permanent’’ is defined in the Standard Diction- 
ary as follows: 

“Continuing or intending to continue in the same state, or without 
change destructive of the essential form or nature; durable; opposed 
to temporary.” 

I am disposed to think the legislature here meant that 
these fees might be used for the corstruction and mainte- 
nance of public roads which have been permanently estab- 
lished. A construction of the language here might also be 
that by ‘‘permanent roads’’ the legislature meant those 
which are constructed of more enduring material than the 
soil, such as macadamized roads. 


But, the fact that these fees are to be paid into the county 
road fund leads me to believe the legislature meant that the 
county board might use them as an undetermined part of 
such fund in the construction and maintenance of any of 
the permanent roads of the county. 

The language of the statute dealing with inheritance 
taxes is different and calls for a different construction. It 
is there provided: 
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“The county treasurer of each county shall keep all money collected 
under the provisions of this act in a separate and special fund to be 
expended under the direction of the county board of each county, for 
the sole purpose of the permanent improvement of the county roads.” 
(Cobbey’s Annotated Statutes of 1911, sec. 11218.) 


It will be seen that the money collected under this act is 
to be kept in a separate and special fund, and is to be used 
for the sole purpose of permanent improvements of the 
county roads. It is further provided, in the same section 
of the statute, that all such improvements must be made by 
contract, let by the board, after competitive bids have been 
received, 

The statute further provides that such permanent road 
beds as are constructed under this section shall not be less 
than twelve, nor more than sixteen, feet in width, and shall 
be constructed of the most durable and approved material, 
and that the remaining part of the road shall be constructed 
at one side of the permanent part and be used as a dirt road. 
This would clearly call for the construction of road beds of 
a permanent character, and constructed from material dif- 
ferent from dirt. - 

These inheritance taxes then become a separate and spe: 
cial fund set aside by the legislature for the sole purpose 
of making these permanent road beds. I take it that the 
county board has no authority to use the inheritance taxes 
for any other purpose. 

My conclusion is, then, that the fees derived under the 
motor vehicle act may be used by the county board.as any 
other part of the county read fund, Wut that the inheritance 
taxes must be used for the special purpose of building such 
permanent road beds as the county board may see fit to 
establish. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
February 14, 1913. Assistant Attorney General. 
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Railroad Company—Amount of Indebtedness—Railway 
Commission. 


Where a railroad company is incorporated under the special railroad 
incorporation act, it is not required to state in its articles of 
incorporation the highest amount of indebtedness or liability to 
which the company shall at any one time be subject, and it is not 
limited in the issuance of its bonds to two-thirds of the amount 
of its capital stock. 


Before the Nebraska State Railway Commission is authorized to 
approve the issuance of stock of a railroad company in excess of 
the amount fixed by the company’s original articles of incorpora- 
tion, all provisions of the law relafing to an increase of stock 
should be strictly complied with by said company. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: I am in receipt of yours of the 12th instant, 
which is as follows: 


“Directing your attention to section 4120, Cobbey’s Annotated Stat- 
utes of Nebraska for the year 1911, and the decision of the supreme 
court of this state in the case of White v. Blum, 4 Neb., 555, I am 
directed by the commission to request your opinion in writing on the 
following questions: 


“First. Do the provisions of this section apply to railroad corpora- 
tions organized under the laws of this, state? 


“Second. If so, can the commission properly authorize the issuance 
of $200 of bonds, except in cases where there is $300 of stock issued or 
subscribed? & 


“Third. If the articles of incorporation of a railroad company 
organized under the laws of this state fail to fix the highest amount 
of indebtedness or liability to which the corporation shall at any one 
time be subject, can this commission properly authorize the issuanee 
of any stock or bonds by*such-company? 


“Further directing your attention to section 10507 of said statutes: 


“Can the commission properly authorize the issuance of stock in 
excess of the amount fixed by a railroad corporation’s-original charter, 
where all of the stockholders have agreed to the increase: ofthe capi- 
tal stock, and the corporation has complied with the provision of the 
said section, save and except it has failed to ‘give public notice of such 
increase of capital stock of such company by publishing the same for 
sixty days in a newspaper published in the county in which it maintains 
its public and principal office?’ ” 
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Said section 4120, Cobbey’s Annotated Statutes of 1911, 
referred to by you, requires that the articles of incorpora- 
tion must fix the highest amount of indebtedness or liability 
to which the corporation shall at any one time be subject, 
which must in no ease exceed two-thirds of the capital 
stock of such corporation. This section is a part of the 
general corporation laws of the state. 


Section 4116, Cobbey’s Annotated Statutes of 1911, pro- 
vides that any number of persons may be associated and 
incorporated for the transaction of any lawful business, 
including the construction of canals, railways, bridges, and 
other works of internal improvement. This provision, 
undoubtedly, authorizes the incorporation of railroad com- 
panies, and when incorporated thereunder they are ame- 
nable to all the provisions of the general corporation laws. 

Said sections 4120 and 4116, as now constituted, were 
originally passed by our territorial legislature, together 
with the general provisions relating to corporations, and 
were duly approved on January 25, 1856. 

There is another chapter of our present law which relates 

specifically to the incorporation of railroads. This chapter 
is 47, Cobbey’s Annotated Statutes of 1911. Section 10500 
provides that any number of actual persons, not less than 
five, may become a body corporate, with all the rights, priv- 
ileges, and powers conferred by, and subject to all the 
restrictions of, this subdivision, 
The section following the above designates just what 
should be stated in the articles of incorporation, and, in a 
general way, requires that the certificate contain the name 
of the company, the designation of the termini of the road, 
the counties through which it shall pass, and the amount 
of the capital stock. When the certificate is duly acknowl- 
edged before a notary public, forwarded to the secretary of 
state, and recorded in his- office, a certified copy thereof 
shall be prima facie evidence of the existence of such cor- 
poration. 
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The law further provides that, when these requirements 
have been fully complied with, the persons named as cor- 
porators are authorized to carry into effect the objects 
named in such certificate in accordance with the provisions 
of this subdivision. 


In this special act there is no provision similar to that 
contained in said section 4120, relating to the statement of 
the amount of the indebtedness, as contained in the gen- 
eral corporation law. The provisions referred to in this 
later act are in substantially, the same language as they 
were at the time of its original passage. It was passed and 
duly approved February 8, 1864. The law as it then existed, 
and still exists, fixed the liability of stockholders, required 
the making of and filing with the auditor of publie accounts 
an annual report, required the maintenance of a public 
office in this state, and empowered the company so organ- 
ized to exercise the right of eminent domain. The provi- 
sions thereof further authorized said railroad companies to 
borrow money on the credit of the corporations, to execute 
bonds or promissory notes therefor, and to secure the pay- 
ment thereof by pledging the property and income of such 
company. Such railroad companies are authorized to mort- 
gage or execute deeds of trust of the whole, or any part, of 
their property to secure money borrowed by them for the 
construction and equipment of the roads, and to issue their 
corporate bonds in sums of not less than $500, secured by 
said mortgages or deeds of trust. This law further provides 
that the mortgages or deeds of trust made upon lines, road, 
or other property shall bind and he valid liens upon all the 
property mentioned in such mortgages or deeds, including 
rolling stock, and such mortgages or deeds of trust may also, 
by their terms, include and cover not only the property of 
the companies making them at their date, but property both 
real and personal which thereafter may be acquired by them. 

In a general way, the questions submitted by you are all 
included in the one question as to whether or not a railroad 
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company, organized under this subdivision, is required to 
conform to all the provisions of the law applicable to gen- 
eral corporations, and particularly to the requirement that 
the articles shall contain a statement of the highest amount 
of indebtedness to which such corporation shall be subjected, 
which in no ease shall be in excess of two-thirds of its capi- 
tal stock. 

In case of White v. Blum, 4 Neb., 555, referred to by you, 
one portion of the syllabus is as follows: 

“The subdivision of the general incorporation law, entitled ‘Cor- 
porations,’ applies to railroad companies organized under said law, and 


a failure to comply with its provisions renders the stockholders indi- 
vidually liable for the corporate debts. Per Lake, Ch. J.” 


Apparently, this is an authority to the effect that a rail- 
road corporation, organized under the special railroad cor- 
poration law, is also required to comply with all the pro- 
visions of the general corporation laws. But, it will be 
observed that the syllabus quoted was that of Judge Lake 
himself, and was not concurred in by the court. One of the 
judges did not sit in the case, and Judge Maxwell, the third 
judge, concurred in the judgment of affirmance by Judge 
Lake on the first proposition discussed. The syllabus 
quoted related to the second proposition discussed, and in 
relation thereto Judge Lake said: 

“Tt must be borne in mind that these several provisions, as they 
now stand upon the statute book, were enacted as one law, and at the 
same time. One is in fact no older than the other; they were created 
by the same legislative fiat, and must be considered in pari materia, 


and interpreted together according to the well established rules of 
statutory construction applicable to such cases.” 


Judge Lake was evidently mistaken in stating it to be a 
fact that the act*which’ specifically provided for the incor- 
poration of railroad companies was passed at the same time 
as the act providing for the formation of general corpora- 
tions. As stated above, the general corporation act was 
passed in 1856, and the one relating to the incorporation of 
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railroads in 1864. It is possible that Judge Lake would have 
arrived at the same conclusion had he known of this fact, 
but it is likely that had he- known it he would have taken the 
view generally laid down by other courts. 


“Where there is one statute dealing with a subject in general and 
comprehensive terms and another dealing with a part of the same sub- 
ject in a more minute and definite way, the two should be read together 
and harmonized, if possible, with a view to giving effect to a consistent 
legislative policy; but to the extent of any necessary repugnancy be- 
tween them, the special will prevail over the general statute. Where 
the special statute is later, it will be regarded as an exception to, or 
qualification of, the prior general one.” (36 Cyc. 1151.) 


“Where the general provisions of a statute and those of a later one 
on the same subject are incompatible, the provisions of the latter 
statute must be read as an exception to the provisions of the earlier 
statute.” (City of Cincinnati v. Holmes, 56 O St., 104.) 


“A special statutory provision in one chapter of a code, substantially. 
withdrawing, from the operation of another chapter, one of the sub- 
jects thereof, and making specific and comprehensive regulations 
respecting the same, apparently complete so far as they go, and radi- 
cally different from those of the general provisions by which the sub- 
ject had been previously governed, except such subject from the oper- 
ation of the general statute to the extent to which it is governed by 
the special provision, and is pro tanto a substitute for the general 
statute formerly governing the subject-matter.” (Hawkins v. Bare 
é& Carter, 63 W. Va., 431.) 

Our own supreme court had under consideration section 
87, chapter 16, Compiled Statutes of 1905, which related to 
the organization of corporations formed for the purpose of 
engaging in the business of manufacturing. This was a 
special act, and nowhere in the act were the articles of such 
corporation required to be filed with the county clerk, but 
such requirement was made in the provisions applicable to 
general corporations. The court held that this manufactur- 
ing concern was properly incorporated because it had com- 
plied with the specific act relating to the filing of articles of 
such corporation, and that it was not required to file its 
articles of incorporation with the county clerk as provided 
for by corporations organized under the general incorpora- 
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tion act. (Meyer-Cord Co. v. Hill, 84 Neb., 89.) See also 
Bolton v. Nebraska Chicory Co., 69 Neb., 681. 

There was a time in England, and it prevailed to some 
extent in this country, when railroads were constructed on 
the money derived from stock subscriptions. Of late years, 
it seems that enterprises of this kind are often capitalized 
for a sufficient amount to make the surveys and do the 
preliminary work, and that the real construction and equip- 
ment of the road is provided for by the sale of bonds and 
securities. 

I do not know whether the legislature had this condition 
of affairs, relative to railroad construction, in mind at the 
time it passed the special act, providing for railroad incor- 
poration. One thing is sure, that the law-making power of 
the territory provided as early as 1856 for the incorpora- 
tion of general corporations, under which almost any sort 
of a corporation might have become incorporated, and that 
nine years thereafter the legislature saw fit to enact a law, 
the subject of which specifically related to the incorpora- 
tion of railroads and prescribed in every detail for their 
organization. I am forced, by reason of the action of this 
legislature and the decisions of the courts of other states, as 
well as our own, to the conclusion that the legislature of 
1864, when it passed a specifie act providing for railroad 
incorporation, intended that such special act should be con- 
sidered a qualification of the provisions of the more genera! 
one passed something like nine years before. 


I, therefore, conclude in answer to your first, second, and 
third questions that, if the railroad company under consid- 
eration was incorporated under the special railroad incor 
poration act, it is not required to state the highest amount of 
indebtedness to which it may be subject and that it is not 
limited in the issuance of its bonds to two-thirds of the 
amount of its capital stock. 

Your body is authorized to approve such an issue of 
stock, bonds, or other evidence of indebtedness, as is reason- 
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ably required for the purpose of such railroad corporation, 
and, in order to determine the amount of such necessary 
issue, you are authorized to examine estimates of the cost 
of construction and equipment, contracts, books, and docu- 
ments relating thereto and to limit such issue to an amount 
which will not exceed the actual necessities of such proposed 
enterprise or one already in existence. 

In answer to your last question I will say, in my judgment, 
that, before the commission is authorized to approve the 
issuance of stock in excess of the amount fixed by the rail- 
road company’s original articles, all of the provisions of 
law relating to an increase of stock should be strictly com- 
plied with by said company, especially the one which 
requires the giving of public notice of the increase thereof 
by publishing the same for sixty days in a newspaper pub- 
lished in the county in which said company maintains its 
publie and principal office. 


Very respectfully, GRANT G. MARTIN, 
February 15, 1913. Attorney General. 


Inheritance Tax—Widow’s Interest, 


The interest which a widow takes, and which is provided for her in 
lieu of dower, is not subject to an inheritance tax.* 


Sidney T. Frum, Esq., County Attorney of Dakota County, 
Dakota City, Neb. 

Dear Sir: In reply to yours of the 19th instant will say 
that the holding of our supreme court in Sandford v. Saun- 
ders County, 137 N. W., 864, is not very clear. This decision 
seems to be based upon the law as it existed prior to the 
passage of the present law of descent. 

However, it is my opinion, the effect of this decision is 
that the interest which the widow takes, and which is pro- 
vided for her-in lieu of dower, is not subject to an inheri- 


*In re Inheritance Tax of Strahan’s Estate, 142 N. W., 678. 
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tance tax. In other words, that which the statute gives her 
as her interest in the estate, whether she takes it under the 
law or takes it by will, is not subject to an inheritance tax. 
Very respectfully, GRANT G. MARTIN, 
February 24, 1913. Attorney General. 


Tax Lien—Chattel Mortgage. 


A lien for taxes on personal property is superior to a chattel mortgage 
given upon such property prior to the time the tax lien attached. 


O. E. Shelburn, Esq., County Attorney of Harlan County, 
Alma, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
20th instant, which is as follows: 

“At the time of the assessment in 1912, a party in this county owned 
certain personal property, which was assessed in his name for that year. 
On June 6, 1912, the owner gave a chattel mortgage on this property, 
which was then properly filed. After the first of November, 1912, the 
party in whose name the property was assessed, died. Which is prior, 
the tax lien or the chattel mortgage?” 

Under our old revenue law, which required the tax books 
to be delivered to the collector, and fixed that as the time 
when the taxes levied should become a lien on the personal 
property of the tax debtor, our supreme court held that a 
chattel mortgage given upon the property, ante-dating the 
tax lien, would be superior to the lien for taxes for that 
year created by the delivery of the tax books to the collector, 
but that said chattel mortgage would be inferior to the tax 
lien for subsequent years. (Platte Valley Milling Co. v. 
Malmsten, 79 Neb., 730.) 

This same rule, in substance, has been announced in other 
cases by our court. The law under consideration in those 
cases was, in substance, that the taxes assessed upon per- 
sonal property should be a lien upon the personal property 
of the person assessed from and after the time the tax books 
were received by the collector. 

It will be observed that this provision of the law makes 
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the tax a lien not upon the specific property taxed but a 
lien upon the personal property of the person assessed. The 
jaw, as it exists at the present time, provides that taxes 
assessed upon personal property shall be a first lien upon 
the personal property of the person to whom assessed from 
and after the first day of November in the year in which 
they are assessed, until paid. In construing this section, full 
force and effect should be given the words ‘‘first lien.’’ 

From your statement, I take it that the property mort- 
gaged remained in the possession of the mortgagor until 
the tax lien attached on the first day of November, 1912, 
and thereafter the mortgagor died. This law, making per- 
sonal taxes levied against a person a lien on the first day of 
November, was in existence at the time the mortgagee took 
the mortgage, and the law in relation thereto was a part 
of the mortgage contract. He took the mortgage knowing 
of the law, and he is bound by the provisions thereof. He 
knew that all property upon whichshe might hold a chattel 
mortgage was subject to the statutory provision which 
would make the tax lien against the mortgagor a first lien 
upon all property remaining in his hands on the first day 
of November of each year. The tax lien referred to by you 
is superior to the mortgage lien. This is in accord with a 
prior holding of this department. (Report & Opinions of 
Attorney General, 1903-1904, p 207.) 

Very respectfully, GRANT G. MARTIN, 
February 25, 1913. Attorney General. 


Austrian Aliens—Treaty Rights. 


By virtue of treaty rights, heirs residing in Austria, after becoming 
entitled to the property of a testator in Nebraska, have two years 
within which to dispose of the same and withdraw the proceeds 
from the United States. 

William J. Ballard, Esq., County Attorney of Kimball Coun- 
ty, Kimball, Neb. 


Dear Sir: In reply to yours of the 25th instant, relative 
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to the case of Karl Schoberl, an Austrian, who died owning 
land in your county, will say that, upon an examination in 
the state library, I find this country concluded a treaty in 
the year 1848 with Austria-Hungary, the second article of 
which is as follows: 

“Where, on the death of any person holding real property, or prop- 
erty not personal, within the territories of one party, such real prop- 
erty would, by the laws of the land, descend on a citizen or subject 
of the other, were he not disqualified by the laws of the country where 
such real property is situated, such citizen or subject shall be allowed 
a term of two years to sell the same, which term may be reasonably 
prolonged, according to circumstances, and to withdraw the proceeds 
thereof, without molestation, and exempt from any other charges 


than those which may be imposed in like cases upon the inhabitants 
of the country from which such proceeds may be withdrawn.” 


The duration of this treaty seems to be continuous, unless 
notification by one of the parties is given of its revocation. 
I am unable to find that the same has ever been revoked, 
and conelude it is still in full force and effect. This would 
entitle the heirs, to which you refer, to two years within 
which to sell the property, and this term, according to the 
treaty, may be reasonably prolonged according to cireum- 
stances. . 

Iam herewith returning the affidavits and papers which 
you sent me. 


Very respectfully, GRANT G. MARTIN, 
February 26, 1913. Attorney General. 


State Employee—Salary—Basis of Computation. 


Where the legislature makes an appropriation for a monthly salary, 
a calendar month is intended thereby, and the salary of such 
employee should be calculated upon the actual number of days 
labored during the month. 


Percy M. Jones, Esq., Accountant, Nebraska State Hos- 
pital, Ingleside, Neb. 
Dear Sir: I am in receipt of yours of the 22nd instant, 
which is as follows: 
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“On behalf of Dr. M. W. Baxter, superintendent of the state hospital, 
Ingleside, I have the honor to request information relative to the figur- 
ing of employees’ salaries. 

“Is there a ruling practiced by the state’s officials, giving thirty 
days as a month’s work? 

“A certain employee in this institution is receiving $75 per month. 
He labored from February 1, to February 20, inclusive, and demands 
$53.57 salary for that time: He arrives at this conclusion by dividing 
the monthly salary by 28 and multiplying the result by 20, the number 
of days’ labor.’’ 


I am unable to find any court decision in which the ques- 
tion submitted by you, or a similar one, has been passed 
upon. Had the employee worked the full month of Feb- 
ruary, he would have been entitled to $75, the stipulated 
sum per month. According to your statement, he has 
worked 20 days during the month of February, and, in my 
judgment, is entitled to 20-28 of the monthly salary, which 
is $53.57. Had the same employee worked 20 days in the 
month of March, he would have been entitled to 20-31 of the 
monthly salary. 


The courts have pretty generally held that when a month 
is referred to in a contract or law a calendar month is 
intended thereby. The legislature in making appropria- 
tions provides for twelve calendar months, and the pay of 
each employee should be calculated upon the actual number 
of days labored during the month. 

If the employee works 8 days in the month of February, 
he would be entitled to 8-28 of the monthly salary, and if he 
also worked 22 days in March, he would be entitled to 22-31 
of the monthly salary for March. JI understand this is the’ 
basis upon which the general government computes salaries 
and wages, and is also the basis used by some of our com- 
mercial concerns. 

Very respectfully, GRANT G. MARTIN, 

February 26, 1913. Attorney General. 
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Mutual Insurance Companies—Admission to State. 


The auditor of public accounts is authorized to admit, under certain 
conditions, foreign mutual insurance companies into this state 
for the purpose of transacting business. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoli, 
Neb. 

Dear Sir: I have your favor of the 26th ultimo, in which 
you state that numerous requests have been made of you 
by foreign companies who desire to enter the state and write 
insurance upon the mutual plan. You inquire whether, in 
the opinion of this department, you have a right to give 
such companies certificates of authority to transact business 
in this state. 


It is impossible to answer your question definitely, with- 
out full knowledge as to the plan of organization of these 
companies, the amount of capital which they own, if 
any, and the kind of insurance which they propose to write. 
T may say, in a general way, that very early in the history 
of the legislation of this state provision was made for the 
admission of foreign mutual insurance companies. 


Section 13, chapter 25, Revised Statutes of 1866, is as 
follows: 


“Mutual insurance companies incorporated by any state or territory 
other than the state of Nebraska, upon filing in the office of the audi- 
tor the act of incorporation of said company, together with a written 
instrument under seal of said company, signed by the president and 
secretary of said company under oath, certifying that said company 
is possessed of a capital of at least one hundred thousand dollars, 
secured by lien on real estate, worth at cash valuation at least five 
times the amount of said capital, and not encumbered to more than 
one fourth of said cash valuation, shall be entitled to a certificate from 
said auditor, with authority to transact business of insurance in this 
state, and said company shall be exempt from the provisions of this 
subdivision, with the exception of the publication of statement and 
certificate of the auditor.” (Cobbey’s Annotated Statutes of 1911, 
sec. 6412.) 
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This section of statute has never been repealed. As ‘you 
will observe, this section is sweeping in its terms, and seems 
to include all kinds of insurance which may be written 
under the laws of the state of Nebraska. In 1895, an act 
was passed, entitled, ‘An act to regulate the organization 
and operation of mutual benefit associations, life insurance, 
and life insurance companies.’’ Section 17a, of said act, as 
amended in 1899, reads as follows: 

“When any foreign insurance association or company not organized in 
this state, having assets of not less than fifty thousand ($50,000) dol- 
lars, shall comply with the requirements of the laws of this state and 
shall satisfy the auditor of public accounts that it is in a solvent con- 
dition and able to meet its obligations at maturity, he shall issue such 
company a certificate stating that such company has complied with the 
laws of this state. Provided, that purely mutual foreign accident 
associations or corporations shall not be required to have the assets 
required by this section as a condition precedent to its being licensed 
tu do business under this act, provided further that this act shall not 
apply to any fraternal beneficiary society or association.’’ (Cobbey’s 
Annotated Statutes of 1911, sec. 6487.) 

It will thus be seen that, for some purposes at least, mutual 
insurance companies may be admitted under certain condi- 
tions to transact business in this state. 

You also inquire whether, where mutual foreign insur- 
ance companies have been admitted to do business in the 
state, and have transacted business here in a straight for- 
ward and legitimate way for several years, they are more 
entitled to receive licenses for the ensuing year than are 
companies who are applying for admission at this time. 


In answer to this question, I will say that the provisions 
of statute ought not to be waived to favor any insurance 
company, even though it has heretofore transacted its busi- 
ness in an honorable and satisfactory manner, but where the 
law makes it, in a measure, discretionary with you as to 
whether or not you will admit a company, the fact that a 
company applying for a certificate has heretofore acted in 
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an honorable and satisfactory manner will, of course, have 
due weight. 
Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
March 1, 1913. Deputy Attorney General. 


Mortgages—Taxation. 


Where a real estate mortgage is executed prior to, and not filed until 
after, the taking effect of the mortgage law passed by the legis- 
lature of 1911, the mortgage interest and the value of the real 
property above the mortgage interest should be assessed separately, 
the taxes assessed against the mortgagee becoming a lien on his 
mortgage interest, and the taxes assessed against the excess in 
value of the real estate above the mortgage interest becoming 
a lien on the mortgagor’s interest in the land, there being no 
express stipulation to the contrary. 


C.W. Beal, Esq., County Attorney of Custer County, 
Broken Bow, Neb. 
Dear Sir: Iam in receipt of yours of the 8th instant, in 
which you state the following: 
“Suppose a mortgage is made, executed, and delivered on March 
1, 1909, and no taxes paid thereon, does the mortgage law passed by 
the legislature of 1911 apply to the taxation thereof, or, in other 


words, does the new law fix the obligation as to who shall pay the 
taxes if the mortgage is not recorded until April 1, 1912?” 


The mortgage law passed by the 1911 session of the 
legislature applies to all real estate mortgages filed on or 
after July 1, 1911. All real estate mortgages filed prior to 
that date should be assessed in the manner in which the 
real estate mortgages were assessed prior to the enact- 
ment of this law. 

The mortgage referred to by you, which was filed April 
1, 1912, would come under the provisions of this law, so 
far as its assessment in the year 1912 is concerned. Under 
the provisions of this law, said mortgage becomes an 
interest in the real estate, and, in my judgment, the assessor 


OPINIONS 43 


should assess the mortgage interest and the value of the _ 
real property above the mortgage interest separately. The 
taxes assessed against the mortgagee, or his assigns, 
become a lien on his mortgage interest, and the excess 
in value of the real estate above the mortgage lien should 
be taxed to the owner of the premises, and, of course, 
would be a lien on his interest in the land. ; 
This would be the rule where the mortgage does not 
contain an express stipulation that the mortgagor shall 
pay the taxes on the mortgage debt. In case the mortgage 
contains such stipulation, then the mortgage and the real 
estate are not assessed separately, but both interests should 
be assessed and taxed to the owner of the property mort- 


gaged. 
Very respectfully, GRANT G. MARTIN, 
Mareh 12, 1913. Attorney General. 


Mortgages—Taxation. 


Where a mortgage is executed prior to the passage of the mortgage 
law of 1911, and there is no express stipulation in the mortgage 
that the mortgagor shall pay the taxes levied against the mort- 
gage, the mortgage indebtedness should not be deducted from 
the value of the land, but the mortgage should be taxed as 
mortgages were taxed prior to the enactment of said mortgage 
law, and the land should be taxed in the same manner as 
unmortgaged lands are taxed. 


C. A. Kingsbury, Esq., County Attorney of Dixon County, 
Ponca, Neb. 


Dear Sir: This department is in receipt of yours of the 
4th instant, which is as follows: 


*I desire your opinion upon the following: Prior to the revenue 
law of 1911, A. conveyed 420 acres of land to his two sons for the 
sole consideration of $10,000, receiving payment therefor a mortgage 
on said premises executed by his two sons for said sum of $10,000 
drawing 5 per cent annual interest. Since the conveying of the 
premises and execution of the mortgage, the father and mother of 
these two sons have died, the mortgage becoming the property of the 
estate. In the spring of 1912, said mortgage was assessed at its full 
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face. Said 420 acres of land, on which said mortgage was given, 
also were assessed at their full value in the sum of $17,400, making 
a total assessed valuation of $27,400. If the mortgage is assessable 
at its face value, are the lands also assessable at their face value, 
or should the mortgage indebtedness be deducted from the assessed 
valuation of the land leaving for assessment the equity in the land, 
er a total assessment of land and mortgage combined of $17,400, 
the true value of the land unincumbered. In other words, as under 
cur present statute, should the mortgage indebtedness be deducted 
from the value of the land, and each assessed and taxed separately 
at its real value?” 


The mortgage referred to by you being executed prior 
to the passage of the present mortgage law, and there being 
uo express stipulation in the mortgage that the mortgagor 
shall pay the taxes levied against the mortgage, there 
would be no authority for deducting the amount of the 
mortgage from the value of the land. The mortgage in 
this case should be taxed as mortgages were taxed prior 
to the enactment of the mortgage law of 1911, and the 
lands should be taxed in the same manner as unmortgaged 
lands are taxed. The tax upon the mortgage is an indebt- 
edness against the estate. The tax on the 420 acres of 
land is an indebtedness against the owners thereof. 

I see no way by which the amount of this mortgage might 
be deducted from the value of the real estate, under the 
facts stated by you. I am assuming that the legal title 
to the mortgage had not passed to the two sons in the 
spring of 1912. If it had, then the mortgage interest and 
the fee title to the lands would have merged in the two 
sons and thereafter no tax could be assessed against the 
mortgage. 

Very respectfully, GRANT G. MARTIN, 

March 12, 1913. Attorney General. 
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School District—Sinking Fund. 


The county treasurer, upon resolution of the school district board 
to that effect, is authorized to receive outstanding warrants 
of the school district prior to the expiration of one-half of the 
time for which the school district bonds were issued, and to pay 
such warrants out of the sinking fund already accumulated. 


I’. W. Button, Esq., County Attorney of Dodge County, 
Fremont, Neb. 


Dear Sir: This department is in receipt of your com- 
munication of the 17th instant. You call attention to sec- 
tions 11267 and 11816, Cobbey’s Annotated Statutes of 
1911, which are as follows: 


“The school board of any school district in this state is hereby 
authorized to direct the legal custodian of any of its sinking funds, 
to invest such sinking funds in the warrants of such school district, 
in like manner as hereinbefore provided for, provided, that the 
investment of such school district sinking fund under this section, 
shall be limited to the warrants of its own issue, and upon. such direc- 
tion of the school board, the custodian of such sinking funds shall 
proceed to take up the warrants of such school district as herein 
provided for.’’ (Section 11267.) 


“That the board of education is hereby authorized and required 
to provide, before the same shall become due, for the interest on 
all bonds issued by the district; they shall also, immediately after 
the expiration of one-half of the time for which said bonds are 
issued, proceed to set apart, each year, for a sinking fund, a requi- 
site amount or proportion sufficient to pay the principal of said bonds 
when they shall become due.” (Section 11816.) 


You further state that only three years have elapsed 
since the school bonds were issued; that such bonds are 
to run for twenty years; and that the school board has, 
during the past three years, made levies for the payment of 
the principal of these bonds, so that a considerable sinking 
fund has been accumulated. In substance, your question 
is: 

Should the county treasurer, upon resolution of the school district 
board to that effect, receive outstanding warrants of the school dis- 


trict prior to the expiration of one-half of the time for which said 
bonds were issued? 
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Said section 11267 is authority for investing such sink- 
ing funds in warrants of school districts. Said section 
11816 is authority for the school board to provide levies 
sufficient to pay the interest on all bonds issued, and this 
section is also authority for the school board to set apart, 
in a sinking fund, an amount requisite to pay the prin- 
cipal of said bonds when they shall become due. 

From this section I take it that it is mandatory for the 
school board to provide a sinking fund for the payment of 
the principal immediately upon the expiration of one-half 
of the time for which the bonds were issued, There does 
not seem to be any provision of law which prohibits the 
school beard from providing for this sinking fund in the 
years preceding the expiration of one-half of the time for 
which said bonds were issued. 


It is quite clear the law does not contemplate that the 
board shall provide a sinking fund, except for interest 
payments, during the first years of the life of the bonds, 
but in cases where they have done so, and a considerable 
sinking fund has been accumulated thereby, it would appear 
that such sinking fund so accumulated would be a proper 
investment for the warrants issued by the school district. 
Under such conditions, the county treasurer of the county 
would be justified in receiving warrants issued by the 
school district and in paying therefor out of such sinking 
fund, subject to other limitations fixed by law. 

Very respectfully, GRANT G. MARTIN, 

March 21, 1915. Attorney General. 


Coroner—Fees. 


Where a coroner views several bodies at one inquest, he is only 
entitled to one inquest fee; but, where it is necessary for 
him to hold a separate inquest over each body and qualify the 
jury separately in each case, he is entitled in each case to the 
regular inquest fee allowed by law. 
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George C. Gillan, Esq., County Attorney of Dawson County, 
Lexington, Neb. 

Dear Sir: This department is in receipt of your letter 
of the 17th instant, in which you state that the coroner of 
your county held an inquest at Gothenburg, Nebraska, and 
viewed the remains of four dead persons. You wish to 
know if the coroner is entitled to a fee of $10 for viewing 
each dead body. 


Our statute, as it exists at the present time, allows the 
coroner a fee of $10 for viewing a dead body and conduct- 
ing an inquest. At a time when the statute allowed the 
coroner $10 for viewing a dead body, our supreme court 
held that the word ‘‘viewing,’’ as therein used, meant 
something more than looking, seeing and beholding; it 
meant inspection and investigation by a coroner and jury. 
(Lancaster Co. v. Holyoke, 37 Neb., 328.) 


Since the foregoing holding, the statute has been amended 
so as to make it clear that both a viewing of the body as 
well as the conducting of an inquest shall be performed 
before the coroner is entitled to the $10 fee. 


It is assumed that but one inquest was held in the case 
referred to by you. If so, the coroner would only be 
entitled to one $10 inquest fee, even though there were 
several bodies viewed at the inquest. 

“Where the coroner views several bodies at one inquest, he is 
entitled to fees in only one case for summoning and qualifying inquest 


and summoning and qualifying witnesses.” (Francis v. Tioga Co., 8 Pa. 
Co. Ct. Rep., 163.) 


A coroner is presumed to act only in good faith, and to 
hold an inquest upon the dead bodies of such persons only 
as are supposed to have died by unlawful means. When, 
in his judgment, it is necessary for him to hold an inquest 
over each body, where several have presumably come to 
their death by the same means and at the same time, it is 
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probable that he would be entitled, after holding a separate 
inquest over each body so found dead, to an inquest fee of 
$10 in each case. 

“Where several persons have been suddenly killed by the same 
violent cause, under circumstances proper to be inquired of by a 
coroner’s inquest, it is proper and necessary for the coroner, acting 
in good faith, to hold a separate inquest over each body. And in 
such case where the coroner proceeds separately, and qualifies the 


jury separately in each case, he is entitled in each case to the regular 
fees allowed by law.” (County of Fayette v. Batton, 108 Pa, St., 591.) 


When it appears upon investigation by the coroner that 
no inquest should be held, he is entitled to $5 for viewing 
the body of persons supposed to have died by unlawful 
means. 


I, therefore, conclude that, if the coroner in the case 
referred to by you held but one inquest on four bodies, 
he is entitled to but one $10 inquest fee. If, acting in good 
faith, he found it necessary to hold an inquest on each 
body separately, he should receive $10 for each inquest so 
held. Or, if he held an inquest on one of the four bodies and 
then determined, after viewing the others, that it was 
unnecessary to hold an inquest upon them, he would be 
entitled to $15 additional for viewing their bodies and 
determining that an inquest was unnecessary. 

Very respectfully, GRANT G. MARTIN, 

March 21, 1913. Attorney General. 


Board of Equalization—Revision of Valuations. 


The law does not contemplate that the county board of equalization 
shall make general changes in the valuations placed upon real 
estate, but, in cases of error of assessment or gross injustice 
in valuation, the board may raise or lower the valuations placed 
upon certain classes of real estate, 


The state board of equalization is without authority to revise a valua- 
tion placed upon real estate by a county board of equalization, 
unless such revision is done for the purpose of equalizing assess- 
ments among the several counties of the state. 
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Edwin Vail, Esq., County Attorney of Seward County, 
Seward, Neb. 


Dear Sir: I have your letter of the 11th instant, in which 
you state that an attempt will be made to have the board 
of equalization of your county, at their regular annual 
meeting, reduce the valuation of town lots in your county 
under the provisions of section 11020, Cobbey’s Annotated 
Statutes of 1911. You inquire: 


“1. Does the section noted contemplate a general raising or lower- 
ing in the gross of a class of property, such as town lots?” 

“2. If so, can the same be done in this year?” 

“3. Would such change, if made, be subject to revision by the 
state board, regardless of any general action affecting all counties?” 


In answer to your questions I will say: 

1. The second provision of said section 11020, Cobbey’s 
Annotated Statutes of 1911, in speaking of the right of 
a county board of equalization to make changes in the 
valuations placed upon property by the county assessor, 
says: 


“At its meeting in 1912 and every second year thereafter equalize 
the valuation of real property of the county by raising the valuation 
ef such tracts and lots as are assessed too low, and lowering the 
valuation of such tracts and lots as are assessed too high. But in 
cases of evident error of assessment or of apparent gross injustice in 
overvaluation or undervaluation of real property the county board 
of equalization may at its annual meetings consider and correct the 
same by raising after due notice has been given to the interested 
party or parties, or by lowering the assessed valuation of such real 
property: And in cases where farm lands or real property consisting 
of city, town or village blocks or lots have been assessed as entities 
and after time such assessment part or parts of such entities have 
been transferred by the owner or owners thereof to another party 
or to other parties by sale or otherwise, then the county board may 
at such annual meeting as board of equalization apportion the just 
and equitable proportion of the assessed valuation of such entries to 
the various parcels of land into which such entities have by transfer 
of title been divided, upon notice given to parties of such transfer.” 


I am of the opinion that the above quoted provision does 
not contemplate that general changes shall be made in the 
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valuations placed upon real estate by the county assessor 
in the odd numbered years, but I think it possible, under 
the provisions of said section, to raise or lower the valua- 
tions placed upon certain classes of real estate, upon the 
ground that there was an evident error in the assessment 
of such real estate or that an apparent gross injustice was 
done by an overvaluation or undervaluation of same. 

2. Iam of the opinion that the state board of equaliza- 
tion is without authority to revise a valuation placed upon 
real estate by a county board of equalization, unless such 
revision is done for the purpose of equalizing assessments 
among the several counties of the state. I do not think 
the law contemplates that the state board of equalization 
shall make such a change for the purpose of equalizing valu- 
ations among the taxpayers of a single county. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
March 25, 1913. Deputy Attorney General. 


Foreign Accident Insurance Companies—Capital Stock. 


Foreign accident insurance companies, who write insurance to indem- 
nify persons against accident, are required to have a capital 
stock of $200,000 before they can be admitted into this state to 
transact business. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: I have your letter of the 25th instant, which 
is as follows: 


“This department is unable to decide the amount of capital neces- 
sary for a foreign accident insurance company to enter this state and 
write insurance. Would be pleased to have your valuable opinion 
on this question.” 


Section 4, article 1, chapter 31, Commission’s Report of 
Revision of Laws of 1913, is as follows: 
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“It shall not be lawful for any insurance company, association, or 
partnership, organized or associated for any of the purposes specified 
in this chapter, incorporated by or organized under the laws of any 
other state of the United States, or any foreign government, directly 
or indirectly, to take risks or transact any business of insurance in 
this state, unless possessed of actual paid up capital as follows: 
Stock life insurance companies operating on the legal reserve plan, 
one hundred thousand dollars; bonding, fidelity or surety companies, 
two hundred and fifty thousand dollars; fire and all miscellaneous 
companies, except bonding, operating under the provisions of this 
chapter, two hundred thousand dollars.” 


The legislature of 1911 provided for the appointment, 
by the governor, of a commission whose duty it would be to 
revise the general laws of the state. This was done pur- 
suant to chapter 166, Laws of 1911. The governor of the 
state at that time appointed Hon. A. M. Post, Hon. E. L. 
King, and Hon. J. H. Broady as the commission. This com- 
mission rewrote the laws of the state, had the same printed, 
and made its report to the present session of the legislature. 
During the present session, the compilation of the laws 
of the commission, as rewritten by it, were duly adopted, 
approved, and made of force as the Revised Statutes of the 
State of Nebraska for 1913. The section quoted above is 
a part of the work of that commission, and is now the law 
of this state relating to the paid up capital required of 
foreign insurance companies seeking admission to transact 
their business in this state. 

By the provisions of said section, foreign incorporated 
accident insurance companies who write insurance to 
indemnify persons against accident, and who desire to be 
admitted to do business in this state, are required to have 
a capital stock of $200,000 and to comply with other provi- 
sions of the law relating to foreign insurance companies. 
This section governs the amount of the capital stock 
required of foreign companies before they shall be admit- 
ted into this state, unless there is some other provision of 
jaw which is apparently designed to modify its provisions. 
I am unable to find any provision which seemingly has 
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that effect, so far as foreign incorporated accident insur- 
ance companies are concerned. 

Section 222, article 12, chapter 31, Commission’s Report 
of Revision of Laws of 1913, authorizes the organization of 
accident or sickness insurance, and accident and sickness 
msurance, and funeral benefit insurance in case of death 
irom natural causes, to be based upon the assessment plan. 

Section 240, article 12, chapter 31, Commission’s Report 
ef Revision of Laws of 1913, authorizes accident companies 
organized in other states, that do business based upon the 
assessment plan, when they shall have complied with the 
requirements of said article 12 and satisfied the auditor of 
public accounts that they are in a solvent condition and able 
to meet their obligations at maturity to be admitted into 
this state for the transaction of business contemplated by 
these provisions. 

It has been suggested that possibly the provisions of this 
law restrict such companies to writing accident insurance 
not in excess of $200. I do not so construe the law. The 
limitation of $200 refers to certificates issued for the pay- 
ment of funeral benefits in case of death from natural 
causes, and is not a limitation upon the amount which may 
be issued on account of accident or sickness. 

Very respectfully, GRANT G. MARTIN, 

March 27, 1913. Attorney General. 


District Judg/—Salary—Appropriation Exhausted. 


The auditor of public accounts is required to draw a warrant for 
the salary due a district judge, even though the specific amount 
appropriated by the legislature to pay such salary is exhausted. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: In response to the oral request of your Mr. 
Minor for an opinion from the attorney general’s office 
as to whether or not a warrant may be drawn for salary 
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due a district judge after the specific appropriation made 
by the legislature for that purpose has been exhausted, I 
will say that, in my judgment, a warrant may be drawn in 
such case, regardless of the fact that the specifie amount 
appropriated by the legislature for the payment of salaries 
of district judges has been exhausted. The office of dis- 
trict judge is a constitutional office, and the salary of said 
office is fixed by the constitution itself. 


It has been, I think, uniformly held by the courts of this 
state that, where the constitution itself fixes the salary of 
a constitutional officer, no specific appropriation by the 
legislature is necessary, although such appropriations are 
eustomarily made. 

“The constitution fixing the salary of an officer, and providing that 
‘the auditor shall draw warrants of the state quarterly’ therefor, 
‘which shall be paid out of any funds not otherwise appropriated,’ 
appropriates by law the amount necessary to pay such salary, and no 
legislative act is necessary.’ (State ev rel., Roberts v. Weston, 4 Neb., 
216.) 


“It is probable that, under section 25, article 16, of the constitu- 
tion, even in the absence of an appropriation the auditor would be 
required to draw warrants for the salaries of the officers named in 
the constitution.” (In re Groff, 21 Neb., 647, 662.) 


“The appropriation for the salary of the reporter and ex officio 
clerk and librarian of the supreme court is made by section 25, 
article 16, of the constitution, and requires no special legislative 
enactment.’’ (Weston v. Herdman, 64 Neb., 24.) 


What is said herein applies merely to the salaries of 
district judges and has no reference to their claims for 
incidental expenses. Warrants can only be drawn in pay- 
ment of such claims upon a specific appropriation made 
for that purpose, and when the appropriation is exhausted 
no such warrants should be drawn. 


Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
April 3, 1913. Deputy Attorney General. 
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Election—Validity—Time Fixed By Statute. 


Where, by mistake and inadvertence, no election was advertised and 
none held on the date fixed by law, an election held at any other 
time for the election of village officers is invalid and void. 


M. M. Wildman, Esq., County Attorney of York County, 
York, Neb. 


Dear Sir: In response to your oral request for an opin- 
ion of this office as to whether or not an election held at 
a time other than prescribed by the statute for the election 
of village officers will be valid, where, by mistake and 
inadvertence, no election was advertised and none held on 
the date fixed by law, I will say that, in my opinion, where 
the statute prescribes the time for an election, an election 
held at any other time is invalid and void. 

“In order to make a popular election legal, there must be a time 
fixed in advance for holding it, either by law or by the officer or 
officers empowered by law to appoint the time; and if no time be 
fixed in either manner no valid election can be held. If the time is 
fixed by general law, that will govern and no election can be held at 


any other time except under statutes providing for special elections.” 
(15 Cye., 341.) 


Numerous cases might be cited in support of the above 
stated proposition. I will quote from one of thei: 
“The power to fix the times of holding elections for county officers 


is vested by the constitution in the legislature, and when a time has 
been so fixed by that body, any election for such officers held at a 


different time is unauthorized and void.” (State er rel., McNeal v. 
Dombaugh, 20 O. St., 167.) 
Very respectfully, GRANT G. MARTIN, 


Attorney General, 
By GEORGE W. AYRES, 
April 4, 1913, Deputy Attorney General. 
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Tax Sale—Extinguishment of Tax Liens. 


Where a husband purchases the land of his wife, in good faith, under 
the Scavenger act, and receives a certiiicate of sale, all prior 
tax liens are extinguished by operation of law. 

R. D. Druliner, Esq., County Attorney of Dundy County, 
Benkelman, Neb. 


Dear Sir: I beg to acknowledge receipt of your recent 
letter to this office, asking for an opinion on the following 
question : 

“Where a husband, in 1904, purchased the land of his wife under 


the Scavenger act and a certificate of sale was issued to him, he 
obtaining no deed thereunder, are the taxes still a lien on the land?” 


You state that one J. W. Kimsey purchased the land of 
his wife, under the Scavenger act, for $41.20, which was 
not the full amount of the taxes then standing against this 
land. Mr. Kimsey let his tax sale certificate go and secured 
no deed under it. 

The Seavenger tax act was enacted for the purpose of 
clearing the tax-list of properties over-burdened with 
taxes, and to do this in a way that would secure to the 
various state and municipal governments all that the 
property would bring at judicial sale. It provided for an 
action in rem against the land, and a judicial sale to the 
highest bidder. 

This act has been sustained by the supreme court in 
Woodrough v. Douglas Co., 71 Neb., 354, that being the 
first case involving its constitutionality. In this case it 
was argued that this act sought to release or commute 
taxes, and was, therefor, in conflict with the constitution. 
But, the court took the ground that it is not a release or 
commutation of the taxes, but rather an extinguishment of 
the tax lien, so far as the state is concerned. It was under 
this view of the matter that the court sustained the Seav- 
enger act as a constitutional one. In his opinion, Judge 
Barnes says: 
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“The sale of land to satisfy a tax lien thereon is an extinguishment 
of the lien, which becomes merged in the title thus conveyed. There- 
fore it is not a release or commutation. A release is a discharge of a 
debt by act of the party; an extinguishment is a discharge by oper- 
ation of law; a release is a voluntary relinquishment of a lien and 
right of action or an obligation. In a foreclosure the liens do not 
continue as incumbrances on the land, but by operation of law they 
are extinguished. In the proceeding to foreclose tax liens provided 
for in this act the liens are extinguished, and are not released either 
by the legislature or by the voluntary act of any public officer act- 
iug under authority from that body.” 


This, it appears to me, answers your question. Again, 
in City of Beatrice v. Wright, 72 Neb., 698, this interpreta- 
tion of the Scavenger act is approved. 

Nebraska apparently took her Scavenger law from 
Minnesota, and the doctrine that the sale of land under the 
Seavenger act discharges the lien has been sustained in 
that jurisdiction. In State ex rel. Kipp v. Johnson, 83 
Minn., 497, the court said: 

“The tax proceedings which resulted in a judgment and sale abso- 


lutely terminated all interest of the state in the property and dis- 
charged its lien.”’ 


Your attention is directed to section 11172, Cobbey’s 
Annotated Statutes of 1911, which provides that, whenever 
the owner or owners of a certificate of tax sale shall return 
it to the county treasurer and request the cancellation of 
such certificate, this shall be done and such cancellation 
shall have the effect of a redemption from the tax sale. 
This, however, cannot be done until the premium period 
shall have expired. 

If Mr. Kimsey still has his tax sale certificate, he could, 
under this section, have it canceled and it would amount to 
a redemption. This seems an added reason for believing 
that the lien for all back taxes was discharged by the sale 
of the land. 

The question might arise whether the husband would 
have an interest in the land of his wife sufficient to pre- 
clude his purchasing her land at a tax sale. It is, of course, 
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a well established principle that one who is in any way 
duty bound to pay the taxes cannot purchase at a tax 
sale, and such attempt to purchase becomes a redemption 
rather than a purchase. 


The later decisions of the courts have gone on the theory 
that the husband and the wife do not have such interests 
in the other’s property as to prevent them from purchas- 
ing such property at tax sale. The law, of course, permits 
the wife to own and control her own real estate, and the 
husband is in nowise duty bound to pay the taxes thereon. 


I do not find that the Nebraska court has passed upon 
this question but the Kansas court passed upon it squarely 
in Nagle v. Tieperman, 85 Pac., 941, 9 L. R. A. (N. 8.) 674. 
This case overrules numerous former decisions of the 
Kansas courts, and holds: 

“A wife, not being in possession or receiving the rents, and not 
being under any other legal or moral obligation to pay taxes, may 
acquire title to land owned by her husband and others by purchase 


at a sale for taxes, or by purchasing a tax sale certificate; provided 
such purchase is made in good faith and with her own money.” 


Indiana has enunciated a similar doctrine in Willard v. 
Ames, 130 Ind, 351. I am inclined to think that our own 
court would take the same view of the matter. 


I am, therefore, of the opinion that when the state sold 
this land in 1904 to Mr. Kimsey, he purchasing it in good 
faith with his own money, all prior tax liens were extin- 
guished and all interest of the state in the land was 
released. 


Very respectfully, GRANT G. MARTIN, 
; Attorney General, 
By FRANK E. EDGERTON, 
April 5, 1913. Assistant Attorney General. 
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Jurors’ Fees—Registration of Warrants. 


Warrants for jurors’ fees should be registered by the county treas- 
urer when presented, if not paid for want of funds, regardless 
of the fact that no levy has yet been made for their payment. 


J. H. Berryman, Esq., County Attorney of Rock County, 
Bassett, Neb. 


Dear Sir: In answer to your letter of the 4th instant, in 
which you state that the county treasurer of your county 
has refused to register warrants drawn on the general fund 
for jurors’ fees for the Mareh 1913 term of your district 
court, on the ground that there was no money in the treas- 
ury and that the levy for 1913 had not yet been made, and 
in which you inquire whether or not it was his duty to 
register said warrants when presented, I will say that, in 
my opinion, warrants for jurors’ fees should be r tered 
when presented, if not paid for want of funds, regardless 
of the fact that no levy has yet been made for their pay- 
ment. 

Prior to 1911, a different rule prevailed. At that time, 
as now, county boards were forbidden to allow warrants 
in excess of eighty-five per cent of the amount levied, 
where there was no money in the treasury to pay them. 
This inhibition still applies, so far as the county board 
is concerned, but in 1911 the provision theretofore pre- 
vailing, regarding the allowance of claims against the 
county and the drawing of warrants therefor, was modified 
so as to make the claims of jurors in the district court an 
exception to the general rule, in that such claims are not 
required to be audited and allowed by the county board 
and that the county clerk draws warrants for same with- 
out such auditing and allowance. (Compiled Statutes of 
1911, ch. 18, art. 1, see. 33.) 

It is quite plain to my mind the legislature intended to 
provide by the amendment to said section 33, passed in 
1911, that warrants for jurors’ fees should be drawn with- 
out claim for same being audited and allowed by the county 
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board, and irrespective of the fact that a levy had not yet 
been made for the payment of same. You will note that 
section 37, of the same article and chapter, was amended 
at the same time and for the apparent purpose of making 
the law conform to the views herein expressed. 

Very respectfully, GRANT G. MARTIN, 

Attorney General, 

By GEORGE W. AYRES, 

April 7, 1913. Deputy Attorney General. 


Pit Scale—Pitless Scale—Taxation. 


A “pit scale,” which is a permanent fixture upon the real estate, 
should be taken into consideration in fixing the value of such 
real estate for taxation purposes. 


A “pitless scale,” which is not attached to real estate and only used 
occasionally, is not a part of such real estate and should be 
taxed as personal property. 


C. A. Chappell, Esq., County Attorney of Kearney County, 
Minden, Neb. 


Dear Sir: I have your letter of the 29th ultimo, in which 
you submit the following questions: 


“1. Is a ‘pit scale,” owned by the owner of the real estate upon 
which it is located, for taxation purposes, to be listed as personal 
property, or is it a part of the realty?” 


“2. Is a ‘pitless scale,’ owned by the owner of the real estate upon 
which it is located, for taxation purposes, to be listed as personal 
property, or is it a part of the realty?” 


Answering your first question will say that, in my judg- 
ment, a pit scale placed upon real estate, with the inten- 
tion of making it a permanent fixture and with the intention 
of using it in connection with the business of the farm or 
real estate, becomes a part of such real estate and should 
be taken into consideration in fixing the value of real 
estate. The pit scale should not be taxed as_ personal 
property. 
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In answer to your second question will say a_pitless 
scale, which is not attached to a farm or a city lot for the 
purpose of becoming a permanent fixture and a part of such 
real estate, but which is only used occasionally as any 
other chattel article, does not thereby become a part of 
the real estate and should be taxed as personal property. 

Very respectfully, GRANT G. MARTIN, 

April 11, 1913. . Attorney General. 


Building &*Loan Association—Stock—Taxation. 


Where a building and loan association refuses to disclose the names 
of the owners of shares of its stock, the assessor should report 
such fact to the county board of equalization, and the board 
should issue process for the attendance before it of persons who 
are in possession of information which will disclose the true 
ownership of the property sought to be taxed. From the infor- 
mation thus obtained, the county board will be enabled to enter 
the shares of stock upon the assessment roll. 


W.M. Sommerville, Esq., County Attorney of Red Willow 
County, McCook, Neb. 


Dear Sir: I have your communication of the 12th 
instant, in which you call my attention to section 3813, 
Cobbey’s Annotated Statutes of 1911, which provides for 
the taxation of shares of stock in building and loan asso- 
ciations. 

By this it is made the duty of the owners of shares of 
stock held in building and loan associations to list the 
same for taxation purposes. Such shares are considered 
credits of the owners thereof. 

You also call my attention to section 10955, Cobbey’s 
Annotated Statutes of 1911, which requires the officers of 
banking associations, loan and trust or investment com- 
panies, to make statements under oath, showing the num- 
ber of shares of the capital stock issued, and the names 
and residences of the stockholders thereof. You wish to 
know whether section 10955, Cobbey’s Annotated Statutes, 
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is authority for requiring the officers of a building and 
loan association to make a statement to the assessor of the 
names of persons who hold shares of stock in its company. 
It is doubtful whether this section applies to a building 
and loan association. 


You state that a building and loan association in your 
county refuses to disclose who are the owners of shares of 
its stock, and wish to know how such information may be 
obtained by the assessor or proper authorities. Of course, 
the law contemplates that the owner of each share of stock 
shall disclose such fact to the assessor, and, where it is 
fully complied with, the assessors in the various counties 
are able to assess the shares of stock at their actual value. 


I think there are other provisions of law which may be 
pursued for the purpose of obtaining the information 
desired from the building and loan association, where the 
names of its shareholders cannot be obtained otherwise. 
Sections 11020, 11021, and 11022, Cobbey’s Annotated 
Statutes of 1911, authorize the county board of equaliza- 
tion to issue compulsory process for the attendance before 
it of persons who are in possession of information which 
will disclose the true ownership of property sought to be 
taxed. After this information is obtained, and the owners 
are given notice as required by statute, the county board 
of equalization may add the property to the assessment 
rolls. 

I, therefore, suggest it would he proper, where the 
assessor cannot obtain the names of the owners of shares 
of stock in an association of this kind, that he so report 
it to the board of equalization and that the board issue 
subpoenas for the officers or such witnesses as it may see 
fit, and from them secure information which will enable 
the board to enter the same upon the assessment roll. 


Very respectfully, GRANT G. MARTIN, 
April 15, 1913. Attorney General. 


62 REPORT OF THE ATTORNEY GENERAL 


Elevator Company—Borrowed Money—Taxation. 


Where an elevator company borrows money for the purpose of trans- 
acting business, such money, as well as the elevator itself, should 
be taxed. 


Charles Dobry, Esq., County Attorney of Howard County, 
St. Paul, Neb. 


Dear Sir: In your letter of the 5th instant you ask for 
an opinion of this office on the following question: 
“Where a farmers grain company has $5,000 in money, which has 


been borrowed and on which it is doing business, can this grain com- 
pany be compelled to pay taxes on this borrowed money?” 


As I understand your letter, the elevator of this com- 
pany is appraised at $5,000. The company has $400 of 
its own money, and $5,000 which it has borrowed from 
the bank and from private individuals with which to carry 
on its business. I take it, from your letter, that the com- 
pany insists it should be taxed only on $5,400 instead of 
$10,400. 


Under the 1evenue law, as construed by the supreme 
court, the company would be assessed on its entire prop- 
erty. Where a concern has credits which are assessable, 
the law has been construed to mean net credits. (Oleson v. 
Cuming Co., 81 Neb., 210; Lancaster Co. v. McDonald, 73 
Neb., 453; State v. Fleming, 70 Neb., 529.) But, this $5,000 
in money is the property of the elevator company, under 
the revenue law, and it is not permissible, under the law, 
to deduct the debts owed by the concern from the value 
of its property. Construing the law, the supreme court in 
White v. Lincoln, 78 Neb., 153, held that money deposited 
in a bank is liable to assessment as money and not as a 
credit. If the concern has credits, such as are defined in 
the three cases above cited, then the debts might properly 
be deducted from those credits to ascertain the net credits. 
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In my opinion then, the company will be properly 
assessed on the $5,000 in money which it holds, even though 
it owes this amount on its notes. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 

April 17, 1913. Assistant Attorney General. 


Mutual Hail Insurance Company—Dissolution. 


A solvent mutual hail insurance company may be dissolved, on its own 
motion, by consent of two-thirds of all its members, which consent 
should be entered on the company’s records, and the board of 
directors, by order of the company, should then proceed to wind 
up the affairs of the company. Where there are no claims against 
the company’s loss fund, all lawful obligations may be paid from 
such fund and the residue thereof may be distributed among the 
persons who were policyholders on the date of dissolution. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: I have your letter of the 15th instant, which 
is as follows: 


“This department desires to be advised in connection with the Secur- 
ity Mutual Hail Insurance Company of Omaha. 

“This company wishes to discontinue business and to liquidate its 
affairs. Under the law, the company was required to set aside 50 per 
cent of the premiums collected, to be deposited in what is known as 
the ‘Loss Fund.’ 

“They have on hand $3,600 and no outstanding indebtedness sé far 
as claims against the loss fund. They have, however, borrowed money 
and other indebtedness, and the question is as to whether the loss fund 
can be used to repay this borrowed money and pay other indebtedness. 

“T desire also to be advised as to what is the proper procedure and 
whether it would be proper to allow the secretary of the company to 
liquidate its affairs. The probability is that after all collections have 
been made and debts paid there will be a balance left. 

“IT would also like your advice as to what disposition should be made 
of these funds. The balance on hand will be part of the loss fund and 
also collections from insurers during 1912. In the event of the fund 
teing distributed to the policyholders, would any policyholder, prior 
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to 1912, who was not insured with the company in 1912, be entitled 
to any of the fund?” 


The law of this state does not seem to provide for the 
voluntary dissolution of ‘mutual hail insurance companies. 
Ordinarily, the business of institutions of this kind is 
wound up by proceedings in court, through the appoint- 
ment of a receiver. The general corporation law of the 
state, as shown by section 27, article 2, chapter 14, Revised 
Statutes of 1913, provides that no corporation can be dis- 
solved by the members thereof except by consent of two- 
thirds of all its members, which consent must be entered 
on its record, unless the articles of incorporation adopted 
by the corporation provide otherwise. 


If the Security Mutual Hail Insurance Company wishes 
to become dissolved, and to bring this about on its own 
motion, it would seem that the proper course to pursue 
would be to secure the consent of two-thirds of its members, 
enter this consent on the records of the company, and then 
have the company order its board of directors, or designate 
such officers as it may see fit, to proceed to wind up its 
affairs, When it has pursued this course, and has ascer- 
tained that there are no claims against its loss fund, it 
would be proper for it to proceed to pay its just and lawful 
obligations out of this loss fund designated in your com- 
munication. 

The company could also, through its membership, order 
a distribution of the residue, after all obligations were 
paid, among its policyholders, and this should be, in my 
judgment, distributed among the policyholders as of the 
date of its dissolution. No policyholder who had severed 
his connection with the company prior to its dissolution 
would necessarily participate in such distribution. 

This is in the nature of a suggestion rather than a state- 
ment of the law as to the proper course to be pursued in 
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winding up the affairs of a company which is solvent, and 
would not be applicable to a company which is insolvent. 
Very respectfully, GRANT G. MARTIN, 
April 23, 1913. Attorney General. 


Mutual Benefit Associations—Insurance. 


Mutual benefit associations, doing business upon the assessment plan, 
are prohibited from promising benefits upon any other event 
than that of death or disability of its members resulting from 
accident. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: You have called my attention to sections 70 
and 85, chapter 43, Compiled Statutes for 1911, and asked 
me whether or not mutual benefit associations doing busi- 
ness upon the assessment plan, may provide in their articles 
of incorporation for the issuance of ‘‘insurance from loss 
by death, disability, or old age.’’ 

Mutual benefit associations, doing business upon the 
assessment plan, are expressly prohibited from promising 
benefits upon any other event than that of death or disabil- 
ity of members resulting from accident. Such companies 
are not authorized to issue insurance or benefits on dis- 
ability of members resulting from disease or old age. Under 
section 85, such associations may pay a policyholder one- 
tenth of the amount that shall become due upon his said 
policy after he has attained the age of seventy years, and 
may pay the same for ten years thereafter and deduct it 
from the total amount due under the life policy. 

This, however, cannot be construed as authority for au- 
ihorizing an old age insurance. It applies only to members 
who have taken a life policy, and who have attained the age 
of seventy or more years. The articles of incorporation of 
such company should be limited to the purposes designated 
by the law under which the organization is effected, that is 
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to insurance from loss by death or disability arising from 
accident. This follows for the reason that the statute 
expressly prohibits a company of this kind from insuring 
upon any other event than that of death or disability of a 
member resulting from accident. 
Very respectfully, GRANT G. MARTIN, 
April 26, 1913. Attorney General. 


Food Products—Label. 


Where food products put up in package form are to be sold as articles 
of interstate commerce, it is no impeachment of the state statute 
that the labels thereof contain additional requirements, if such 
additional requirements do not conflict with those of the federal 
law. 


Hon. C. E. Harmon, Deputy Food Commissioner, Lincoln, 
Neb. 


Dear Sir: You request the opinion of this office as to 
the effect, upon that provision of the pure food law of this 
state, which requires mixtures of syrup, when put up in 
package form and sold in this state, to be branded with the 
relative proportions or percentages of the various ingre- 
dients, of the recent decision of the supreme court of the 
United States in the cases of McDermott v. State of Wiscon- 
sin and Grady v. State of Wisconsin, holding invalid certain 
provisions of the pure food and drugs law of Wisconsin. 

I am of the opinion that the decision to which you refer: 
does not, in effect, hold invalid the provision of our own 
statute to which you refer. In the Wisconsin cases the 
statute provided what the label should contain, and provided 
further it should be unlawful if the label contained certain 
other things, which the federal pure food and drugs act 
required should be on the label of such articles when sold 
through the channels of interstate commerce. 

The supreme court of the United Statcs held, as ii was 
not surprising that it should hold, that a state statute, which 
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branded as unlawful the doing of something which the fed- 
eral law required, was invalid. In the case of our own 
statute, no such question is involved, Food products put 
up in package form may contain all that the federal statutes 
require them to contain, if sold as articles of interstate com- 
meree, so far as our statute is concerned, and it is no 
impeachment of the state statute that it contains additional 
requirements, so long as such additional requirements do 
not conflict with the requirements of the federal law. 

In the case of Savage v. Jones, 225 U. S., 508, it was held 
that a statute of Indiana, which required a statement upon 
a package of stock food that was not required by the federal 
law governing interstate commerce, was not for that reason 
invalid. 

“Although the food and drugs act prohibits misbranding, it does not 
require publication of ingredients, and in that respect the field is left 
open for state legislation.’ (Savage v. Jones, 225 U. S., 503.) 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
May 1, 1913. Deputy Attorney General. 


Government Land—Taxation. 


Land purchased from the government is taxable after the conditions 
of the purchase have been fully performed, even though the patent 
has not issued. 


P. W. Scott, Esq., County Attorney of Chase County, 
Imperial, Neb. 


Dear Sir: I have yours of the 2nd instant, which is as 
follows: 


“Prior to April 1, 1912, one Mary Moran purchased the northwest 
quarter of section 32, township 7, range 37, direct from the govern- 
ment, under act of Congress of June 27, 1906 (34 Stats. 517), and 
act of March 2, 1907 (34 Stat. 1224). The sale was completed, the 
money paid, and a receiver’s receipt issued to Mrs. Moran, all prior 
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to April 1, 1912, but patent did not issue until after April 1, 1912. 
“Quaere: Is this land liable for 1912 taxes?” 


The taxation by state authorities of lands procured by 
individuals from the government is not necessarily depend- 
ent upon the issuance of a patent therefor. The land 
referred to by you would appear to be subject to taxation 
for the year 1912, under the rule enunciated by our supreme 
court. It is as follows: 


“When land has been fully earned or paid for, so that the clerical 
act of issuing the patent only is required in order to invest the pur- 
chaser or donee with the full legal title thereto, the jurisdiction of the 
state attaches, and it is taxable like other property; but where the 
conditions of the purchase or donation have not been performed, and 
the general government continues to have such a beneficial interest 
therein as will justify it in withholding a patent, it is not taxable by 


the agencies of the state.” (@raff v. Ackerman, 38 Neb., 720.) 
Very respectfully, GRANT G. MARTIN, 
May 3, 1913. Attorney General. 


Salaries--Insurance Commissioner--Judicial Stenographers. 


Where an act increasing the salaries of stenographers of the various 
judicial districts contains no emergency clause, but the appropria- 
tion bill, which fixes the increase, passed with the emergency 
clause, such appropriation bill determines the amount to be paid 
the stenographers prior to the time the law increasing their sal- 
aries actually takes effect. 


Where no appropriation has been made for the salary of deputy insur- 
ance commissioner, but the legislature makes an appropriation, 
which carries an emergency clause, for the salary of insurance 
commissioner, who, by a newly enacted law, containing no emer- 
gency clause, assumes the duties theretofore performed by the 
deputy insurance commissioner, such deputy insurance commis- 
sioner is entitled to the salary appropriated for the insurance 
commissioner prior to the time the law providing for the insur- 
ance commissioner becomes effective. 
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Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: You have submitted to this department the 
salary voucher of the stenographer for the fifteenth judicial 
district, also the salary voucher of the deputy insurance 
commissioner, 


The salaries of the stenographers of the various judicial 
districts had, prior to the last session of the legislature, 
been fixed at the sum of $1500 per annum. The last session 
of the legislature increased the salaries of these stenog- 
raphers to $2000 each. This law has no emergency clause, 
and, hence, does not take effect, under the constitution, 
until July 17, 1913. The appropriation made for these 
salaries, however, was fixed at the sum of $2000 per annum, 
and passed with the emergency clause. The question which 
arises relative to the salaries of these stenographers is 
whether or not the appropriation made, which fixed the 
increase, governs and determines the amount to be paid to 
these stenographers prior to the time the law increasing 
their salaries actually takes effect. 


This question has been passed upon by my predecessor, 
Attorney General Thompson. While expressing some doubt 
as to what the courts would hold on this question, Mr. 
‘Thompson reviewed the acts of the legislature and the con- 
struction placed upon them by the various executive depart- 
ments of state for some twenty-six years, and held that, by 
reason of long-continued, contemporaneous, and practical 
construction, the salary appropriation bill, which appro- 
priates an amount for the salary of a certain officer in excess 
of that fixed by the statute creating the office, governs, and 
that the auditor of public accounts is authorized to draw a 
warrant for the monthly or quarterly salary of such officer 
in accordance with the amount expressed in the appropria- 
tion bill. (Report & Opinions of Attorney General for 1909- 
1910, p. 105.) 
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This department, in an opinion written by George W. 
Ayres, deputy, cited the foregoing opinion and held that 
the bank examiners should receive salaries according to 
the appropriation bill rather than the statutory provisions 
fixing their salaries. This latter opinion was based largely 
upon a decision of the supreme court of the United States, 
which, in part, is as follows: 


“The Revised Statutes fix the annual salary of an interpreter at four 
hundred dollars. In 1877 Congress appropriated in gross for such 
offices ‘at three hundred dollars per annum,’ and repeated the appro- 
priation in like form down to and including the appropriation act of 
March 3rd, 1881. <A. served as such interpreter from July, 1878, to 
November, 1882, and was paid at the rate of $300 per annum. In a 
suit to recover at the rate fixed by the Revised Statutes: Held, that 
Congress had expressed its purpose to reduce for the time being the 
salaries of interpreters, and that the claimant could not recover.” 
(United States v. Mitchell, 109 U. S., 146.) 


While I have always had more or less doubt about what 
our own court would hold in matters of this kind, I am 
not disposed to overrule these prior decisions, and, hence, 
would advise that your department be governed by these 
rulings in all cases similar to the one under consideration. 


A somewhat different condition of facts surround the 
salary voucher of the deputy insurance commissioner. I 
do not find that the salary of the deputy insurance com- 
missioner has been fixed by statute, but that it has always 
been provided for by appropriation, and pay therefor has 
heretofore been at the rate of $1800 per annum. The ses- 
sion of the legislature which has just adjourned passed an 
act known as the insurance code, which takes the insurance 
department away from the auditor of public accounts, and 
provides for the organization of a board and certain offi- 
cers, among them an insurance commissioner. This act does 
not take effect until July 17,1913. The legislature followed 
with an appropriation for the salaries of the officers created 
by this new insurance code, and this act contains an emer- 
gency clause. 


OPINIONS 71 


It is clear that the intention of the legislature was to have 
the insurance commissioner assume the duties heretofore 
performed by the deputy insurance commissioner, he being 
a deputy under the department of the auditor of public 
accounts. The insurance code provides that the salary of 
insurance commissioner shall be $2500 per annum. No 
appropriation was made by the legislature for the mainte- 
nance of the insurance department as it has heretofore been 
conducted. Hence, the question arises as to whether or not 
those carrying on the work of the insurance department at 
the present time shall be paid out of the appropriation 
made for carrying on the new department of insurance. 


Our supreme court has passed upon a question very simi- 
lar to yours. The legislature of 1909 provided for a state 
public school for dependent children, to be located at the 
Tome for the Friendless. This law did not become effect- 
ive until July 1, 1909. The appropriations made by the 
legislature in 1907, for the maintenance of the Home for 
the Friendless, and payment of the officers, terminated’ 
April 1, 1909. The legislature of 1909 did not make an 
appropriation referring in any way to the Home for the. 
Friendless, but it provided in the appropriation made for 
the current expenses of the state government for the years 
ending March 31, 1910, and March 31, 1911, for the main- 
tenance of said state public school. The legislature evi- 
dently intended to change the name, but continue the insti- 
tution, of the Home for the Friendless. The court says: 


“It is incredible that the legislature intended to leave the dependent 
children and aged women in the Home for the Friendless without 
means of support for three months, and expected the employees and 
officers necessary for the transaction of the business of that institution 
to labor for the state three months without compensation, or, in 
default of such gratuitous services, that the institution should become 
a derelict during the second quarter of 1909. The appropriations for 
said school with the exception of the item for the placing out agent, 
whose office is created by Senate File No. 350, are identical as to 
officials and amounts with the appropriations made by the 1907 legis- 
lature for the Home for the Friendless. It certainly was not the inten- 
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tion of the legislature that the superintendent, matron, physician, 
head teacher, nurse, and engineer in the state public school should 
receive 24 months’ salary for 21 months’ work, and yet such will 
be the case if respondent’s theory be adopted. The appropriations 
are for the biennium, and yet, because the change in the name of 
the institution will not become effective till July 1st, respondent 
reasons that the money appropriated cannot be used in three out of 
24 months of the biennium. It is clear that the legislature appro- 
priated money to maintain the institution known as the Home for the 
Friendless, which subsequent to July 1, 1909, will be described as the 
State Public School for Dependent Children.” (State v. Barton, 122 
N. W. 65.) 


The legislature which has just adjourned has provided 
for taking the insurance department out of the care and 
eustody of the auditor of public accounts, for placing it 
under a board, and for making it a separate department, to 
be known as the insurance department. The duties here- 
tofore performed by the auditor of public accounts, so far 
as insurance is concerned, are continued, but a change has 
been made in the name and in the manner of conducting the 
department. 


By analogy it would follow, therefore, that the same rule 
should be applied in payment of the salaries of those per- 
forming those duties as was applied in the case quoted 
ubove. There being no provision made for the payment of 
the salary of deputy insurance commissioner except by this 
appropriation, it would follow that he would be entitled 
to the salary appropriated for the duties which hereafter 
are to be performed by the insurance commissioner. 

Very respectfully, GRANT G. MARTIN, 

May 7, 1913. Attorney General. 


Intoxicating Liquors—Sale to Minors. 


A person who, at the request of minors and with their money, pur- 
chases liquor and delivers it to them is guilty as a principal in 
violating the statute inhibiting sales to minors. 
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Fred E. Maurer, Esq., County Attorney of Webster County, 
Red Cloud, Neb. 


Dear Sir: This office is in receipt of your letter, asking 
for an opinion on the following question: 


“Where two minors gaye money to C. for the purpose of securing 
intoxicating liquor for them, and C. went to a licensed saloon, secured 
the liquor without disclosing the purpose for which it was bought, and 
gave all of it to the minors, was C. guilty of selling liquor without a 
license?” 


Under section 7161, Cobbey’s Annotated Statutes of 1911, 
all persons who sell or give away liquors upon any pretext, 
without having obtained a license, are guilty of a misde- 
meanor. It is clear that C. did not sell this liquor, neither 
did he give it away. He merely acted as the agent for the 
minors in securing it. , 

The supreme court, however, has held that the selling 
of liquor without a license is the transfer and disposal of 
the liquor itself. (Harding v. State, 65 Neb., 239.) In that 
case, the agent received the money and sent it to Omaha 
with an order for the liquor, which was expressed to the 
purchaser. It was held that the sale was consummated in 
the delivery of the liquor to the common carrier. Facts 
somewhat similar appear in Skiles v. State, 85 Neb., 401. 

It seems to me that C. can more properly be held for the 
crime of selling or giving liquor to a minor under section 
7157, Cobbey’s Annotated Statutes of 1911. He has aided 
and abetted the sale of this liquor, by a licensed dealer, to 
the minors. This crime being a misdemeanor, there were 
no accessories, all being principals. 

In Wagner v. State, 43 Neb., 1, the court held that those 
whose conduct is such that it would constitute them acces- 
sories before the fact, if the principal offense were a felony, 
are, if it be a misdemeanor, guilty as principals. This was 
also held in Casey v. State, 49 Neb., 403. 

The authorities are not in unison iu holding that one who 
acts as agent for a minor in securing liquor is guilty. Black 
cn Intoxicating Liquor, see 422, says: 
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“The person who, at a minor’s request and with his money, pur- 
chases liquor and delivers it to him is not guilty of selling liquor to 
a minor.” Citing Cor rv. State, 2 So. 373; Johnson v. State, 63 Miss., 
230; Young v. State, 58 Ala., 358; Bryant v. State, 82 Ala., 51. 


In Foster v. State, 45 Ark., 362., it was held: 


“Where a party, with the money of a minor, purchases liquor for 
him, he is not only an agent of the minor for the purchase, which is 
not punishable, but he is an aider and a procurer of the sale and 
therefore punishable as a principal in violating the statute inhibiting 
sales to minors. In misdemeanors, all persons who procure, partici- 
pate in, or assent to the commission of a crime are regarded as princi- 
pals and indictable as such.” 


In Richardson v. Commonwealth, 11 Ky. L. Rep., 367, a 
witness testified that he gave the defendant a bottle and 
money and asked him to get some whiskey, and that the 
defendant brought back the bottle filled with whiskey. The 
court held that if the defendant accepted the money and 
delivered the liquor for the money, then the money so deliv- 
ered was the consideration for the whiskey and that is a 
sale. Although the defendant may have been merely the 
agent of the vendor without-pay, he would be guilty, as all 
are principals in misdemeanors. 


This Kentucky case would be authority for holding C. 
guilty both of selling liquor without a license and of aiding 
and abetting the sale of liquor to a minor. 


In Vincent v. State, 55 8. W. (Tex.) 819, it was held: 


“Where the defendant purchased liquor for a minor, he is guilty of 
causing liquor to be sold to a minor, although he did not disclose the 
name of his principal to the seller.” 


I am inclined to believe the courts ought to hold that C. 
was guilty of selling liquor to these minors, in that he aided 
and abetted its sale. It would seem that the weight of 
authority is opposed to this view of the matter. In view 
of the conflict of authorities, you would be justified in taking 
either course. It is a question, of course, which view would 
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meet the approval of the supreme court. My own view is 
that C. has violated the law and should be prosecuted. 
Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
May 7, 1913. Assistant Attorney General. 


Railway Commission—Railroad Crossing—Jurisdiction. 


It is doubtful if the Nebraska State Railway Commission has authority 
to compel a railroad company to install a crossing over its tracks 
and right of way under the facts stated. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: Your communication of the 8th instant is: 
as follows: 


“The village of Belden, Cedar County, Nebraska, owns and makes 
use of a ‘dumping ground,’ which is outside of the corporation limits 
and across the tracks of the C. B. & Q. R. Co. 

“This ‘dumping ground’ is reached at present by means of an estab- 
lished crossing over the Burlington tracks. After passing over the 
crossing, and in order to reach the ‘dumping ground,’ it is necessary 
at present to drive through privately owned property for a distance 
of perhaps 500 feet. The village teamsters have no right to pass 
through this private property, but are permitted to do so by sufferance. 

“The ‘dumping ground’ is immediately adjacent to the Burlington 
right of way. The village authorities desire the Burlington Railroad 
Company to install another crossing, about 500 feet away from the 
present crossing, which proposed crossing would lead immediately into 
the ‘dumping ground.’ 

“T am directed to ask of you an opinion in writing, as to whether 
or not, under the circumstances as stated, this commission has author- 
ity to compel the C. B. & Q. Railroad Company to install a crossing 
over its tracks and right of way.” 


Our supreme court has held that the railway commission 
did not have the power to order in railroad crossings in 
cities and villages. (Chicago, Rock Island & Pac : 
Co. v. Nebraska State Railway Commission, 132 N. W., 409.) 
I do not find any statute that confers upon the railway com- 
mission express authority to order in railroad crossings in 
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territory outside of cities and villages. The railway 
commission act confers the power upon the commission to 
examine into and inspect the condition of each railway or 
common carrier, its equipment, and the manner of its con- 
duct and management with regard to the public safety and 
convenience in this state. 


So far as our court has expressed itself, I am led to the 
conclusion that the commission’s authority is rather one of 
inspection of such railway crossings as have already been 
constructed and the ordering of repairs thereon, so as to 
make the same safeguard the lives of passengers, employees, 
and the public generally. (Chicago, Rock Island & Pacific 
Ry. Co. v. Nebraska State Railway Commission, 129 N. W., 
439.) It does not necessarily follow that the court would 
hold the commission has authority to order the original con- 
struction of a railroad crossing in territory outside of cities 
and villages. 

It is true that section 110, chapter 78, Compiled Statutes 
of 1911, makes it the duty of railroad corporations, whose 
railway crosses any public or private road, to construct and 
keep in repair good and sufficient crossings within their 
right of way. ‘ 

The facts disclosed in your letter do not show any publie 
road crossing at the point where the railroad crossing is 
required. Neither do they show there has been any private 
passage way crossing the railroad company’s right of way 
at that point. Hence, the above provision might not be held 
applicable to this state of facts. 

In any event, had the railway commission the power to 
order in the crossing asked for, its order would not be final 
in case the railroad company refused to comply therewith, 
but its order would have to be enforced by a court proceed- 
ing. Our courts, in a number of cases, have held that where 
a railroad crossing or facility is necessary, and it is ineum- 
beut upon the railroad company to provide the same, an 
action in mandamus may be commenced to compel it to 
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install such crossing or facility. So that, time is saved 
and results obtained much more speedily by instituting a 
mandamvs in the courts in matters of this kind. In case the 
commission should order the company to place in the cross- 
ing aske-l for, it would have first to find it was a necessary 
and reasonable facility. That matter would be subject to 
appeal; then, in case the company refused to comply with the 
order, an action would have to be brought to enforce its 
compliance therewith. This delays a proceeding of this 
ikind for several years in spite of all that can be done, 

There is much doubt as to whether or not the request 
for placing in this crossing at a point within 500 feet of a 
regular railroad crossing can be sustained in any court, as 
necessary and reasonable under the circumstances. 

In view of the uncertainty of the right of the commission 
to order in the crossing, under the decisions of our court, 
I think this matter is one that should be litigated by the 
village against the railroad company by mandamus in the 
district court of Cedar county. A much more expeditious 
determination of the question could be secured thereby. 

Very respectfully, GRANT G. MARTIN, 

May 9, 1913. Attorney General. 


Occupation Tax—Payment. 


Since the new occupation tax law does not go into effect until July 
17, 1913, and the old occupation tax law provides such taxes shall 
be paid on or before July 1 of each year and shall become delin- 
quent September 20 of each year, corporations have the right to 
make payment of their occupation taxes under the schedule of 
fees prescribed by the old law up to July 17, and thereafter are 
required to pay under the provisions of the new law. 


Hon. Addison Wait, Secretary of State, Lincoln, Neb. 


Dear Sir: In your communication of the 25th ultimo you 
ask the question as to whether or not occupation taxes for 
the year 1913 should be paid under the law as it now exists 
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or under House Roll 752, passed and approved April 21, 
19138. 

Said House Roll 752 was passed without an emergency 
clause, and does not become effective as a law until July 17, 
1913. The law as it now exists requires the occupation taxes 
of corporations, domestic and foreign, to be paid on or 
before July 1 of each year, and provides that they shall not 
become delinquent until September 20 of each year. 

Inasmuch as the new law, House Roll 752, goes into effect 
July 17, and expressly repeals the prior law, it makes it 
somewhat difficult to determine just in what manner the 
collection of occupation taxes shall be carried on in your 
department. I see no way to escape the conclusion that all 
corporations, desiring to comply with the law as it now 
exists, would have the right to make payment of their oceu- 
pation taxes under the schedule of fees prescribed thereby 
up to July 17, 1913. At that time the new law, House Roll 
752, goes into effect, and it provides a new schedule of fees. 
Corporations, domestic and foreign, who have not paid 
under the old law at that time, should be required to pay 
under the provisions of the new law, which goes into effect 
on that date. 

I would suggest that your department make a statement, 
together with a form of report required by the new law, and 
furnish such statement to each corporation doing business 
in this state, advising each that it will be entitled to pay 
under the old law up to July 17, but in case it refuses to 
pay at that time it will be required to pay under the pro- 
visions of the new law, which takes effect on that date. 

Very respectfully, GRANT G. MARTIN, 

May 9, 1913. Attorney General. 
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Patent Medicines—Poisons—Sale. 


Patent or proprietary substances, sold for the prevention or the cure 
of diseases, also substances which are used in the mechanic arts 
and for domestic purposes, and which are a part of stocks of 
general merchandise, may be sold by any retail dealer, while sub- 
stances which are poisons or which are used fundamentally in 
the preparation of medicines can only lawfully be sold by licensed 
pharmacists. 


Benjamin J. Cunningham, Esq., County Attorney of Hall 
County, Grand Island, Neb. 


Dear Sir: This office is in receipt of your letter of recent 
date, asking for an opinion on the following question: 


“Ts it lawful for a retail grocer, or any person other than a registered 
pharmacist, to sell or give away any of the following drugs, spices, etc.: 
Ammonia, bicarbonate of soda, borax, camphor, castor oil, olive oil, 
cream of tartar, pepper, dye stuffs, essence of ginger, lemon, pepper- 
mint, wintergreen or other flavoring extracts, glycerine, licorice, sal- 
ammoniac, saltpetre, sulphur or brimstone, sweet spirits of nitre, para- 
goric, sal-soda, baking powders, sage, senna leaves, stock dips, lice 
powders, fly papers, insect powders, or paris green?’’ 


The pharmacy law provides, among other things, as 
follows: 


“Any person, not being a registered pharmacist, who shall take 
charge of or act as manager of such pharmacy or store, or who, not 
being a registered pharmacist, shall retail, compound, or dispense 
drugs, poisons, or medicines of any kind shall be deemed guilty of a 
misdemeanor.’’ (Cobbey’s Annotated Statutes of 1911, sec. 9848.) 


This provision of the law might seem, upon first thought, 
to limit the sale of all the articles named in your letter 
except by registered pharmacists. All or most of these 
articles might be called drugs, medicines, or poisons. I 
think it is true that most of these articles are now being sold 
at retail in this state by retailers who are not registered 
pharmacists. Many of them are indispensable articles of a 
retail grocer’s stock. 

In order to answer your question it is necessary for me to 
divide it, and it is necessary to look into ‘the pharmacy and 
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pure food statutes to determine the intent of the legislature 
in making the prohibition quoted above. The title to the 
pharmacy act is the following: ‘‘An act to regulate tne 
practice of pharmacy and sale of poisons, and prevent adul- 
teration in drugs and medicinal preparations in the state 
of Nebraska, and to provide a penalty therefor.’’ Pharmacy 
is defined as the art or business of compounding and dis- 
pensing medicines. It treats of the compounding of drugs 
and other substances for use in medicine. 


I take it that the legislature, in passing an act for the 
regulation of the practice of pharmacy, intended to regulate 
the compounding and dispensing of medicines. The legis- 
lature thereby would protect the people of the state from 
the compounding or sale of drugs and medicines for medic- 
inal purposes in the hands of those who were ignorant or 
careless of their properties. It could not have been the 
intent of the legislature to control and prevent the sale of 
articles of merchandise not intended for use as medicine. 

Among the articles mentioned by you are ammonia, bicar- 
bonate of soda, borax, olive oil, cream of tartar, pepper, 
flavoring extracts, sal-ammoniac, sal-soda, baking powders, 
dye stuffs, and sage, which rarely, if ever are used in medi- 
vines but are most extensively used in the mechanic arts 
and for domestic purposes, such as cleaning, cooking, ete. 
A construction that the pharmacy act prohibits the sale of 
these articles intended in no way for medicines, by any other 
than a registered pharmacist, would, in my opinion, be 
making the act broader than its title. 


It is true, some of these articles just named are classed as 
drugs. The pure food act, which may be considered in con- 
nection with the pharmacy act, says that the term drug 
“‘shall include all medicines and preparations recognized 
in the United States Pharmacopoeia or National Formulary 
for the internal or external use, and any substance or mix- 
ture of substances intended to be used for the cure, mitiga- 
tion, or prevention of disease of either man or animals.’’ 
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Under this definition of drug, and under the definition 
of the practice of pharmacy, it seems clear to me that the 
legislature did not intend to give to registered pharmacists 
the sole right of sale of these articles which are extensively 
used in the mechanic arts and for household purposes and 
to little, or no, extent used in the compounding of medicines. 
The pharmacy law plainly puts into the hands of the regis- 
tered pharmacists the sale of poisons. This office has 
formerly held that the law does not control the sale of 
poisonous fly paper. (Report & Opinions of Attorney Gen- 
eral for 1901-1902, p. 70.) This opinion was probably 
written with the idea in mind that the fly paper was a patent 
or proprietary substance, such medicines or substances being 
excluded from the act in the following language: 


“Nothing in this act shall prevent any wholesale or retail dealers 
in any business from selling any patent or proprietary medicines, nor 
any resident registered physician from dispensing his own medicines 
on his own prescriptions.” (Cobbey’s Annotated Statutes for 1911, 
sec. 9849.) 


This last quoted section would permit the sale of patent 
cr proprietary medicines or preparations, such as stock dips, 
lice powders, fly papers, and insect powders named in your 
letter. All of these articles are for the removal of parasites, 
and diseases caused by parasites, upon animals and fowls. 
The fact that these substances are patented or proprietary 
in their nature, are prepared and sold in package form, and 
are for the prevention or removal of diseases by the killing 
of the parasites, leads me to believe it was the intent of the 
legislature, in section 9849, to permit their sale by a retail 
dealer in any business. 


In the list submitted by you there are certain articles 
which seem fundamentally to belong to the drug stock, 
such as camphor, castor oil, glycerine, licorice, saltpetre, 
sulphur, sweet spirits of nitre, paragoric, and senna leaves. 
All of these articles are used in the preparation of medicines, 
and it seems to me their sale by other than a registered 
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pharmacist is prohibited by the law, although most of them 
are harmless and might properly be sold by any retailer 
if the legislature had not otherwise. provided. 


Paris green is a poison, and as such, it not being a pro- 
prietary medicine or preparation, is a substance which, in 
my opinion, can be lawfully sold only by a registered phar- 
macist. 


Your question involves great difficulty, and in Nebraska 
the pharmacy law, providing for the sale of such articles by 
pharmacists only, has not been tested. There are but a few 
decisions of the courts which are of any assistance. The 
New York court held, in State Board of Pharmacy v. 
Mathews, 197 N. Y., 353, that such articles as tincture of 
iodine, tincture of arnica, and spirits of camphor could not 
be sold by other than a licensed pharmacist. The New York 
statute was similar to our own. The question was raised 
as to whether the regulations of the law should be con- 
fined only to poisons, but the court held that the legislature 
had power to include harmless household remedies within 
the articles prohibited from sale by all retailers, other than 
registered pharmacists. 


It is the opinion of this office that patent or proprietary 
substances sold for the prevention or the cure of diseases 
may be sold by any retailer, even though such medicines 
or parasite killers contain poison. Further, it is the opinion 
of this office that substances which have been, and are now, 
a part of stocks of general merchandise and are used in 
the mechanic arts and in household matters may be sold by 
any retail dealer when not intended to be used as medicines. 


Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
May 14, 1913. Assistant Attorney General. 


OPINIONS 83 


School Land Leases—Taxation. 


The leaseholds of all persons occupying school land under contracts 
with the state are assessable as personal property, under the pro- 
visions of the revenue law of 1903. 


Hon, Fred Beckman, Commissioner of Public Lands & 
Buildings, Lincoln, Neb. 


Dear Sir: In response to the oral request of your Mr. 
Emery for an opinion, as to whether school land leases are 
taxable in this state, I will say this department has hereto- 
fore held that they are taxable. 


“The leaseholds of all persons occupying school land under contracts 
with the state are assessable as personal property.” (Report & Opin- 
ions of Attorney General for 1901-1902, p..125.) 


Since this opinion was rendered the revenue law of 1903 
was passed, which changes the wording of the statute in 
some respects, but it does not do away with the constitu- 
tional provision that all property, except certain enumerated 
classes, to which school land leases do not belong, shall bear 
its just proportion of taxation. Section 3, revenue law of 
1903, defines the word ‘‘property”’ as including every kind 
of property, tangible and intangible, subject to ownership. 
Of course, under this definition of the word ‘‘property,”’ 
school land leases are included, and it was so held by this 
department in an opinion rendered in 1905. (Report & 
Opinions of Attorney General for 1905-1906, p. 142.) In 
the latter opinion above cited the holding was to the effect 
that a lease in the hands of the lessee, upon which the stipu- 
lated rent had been paid, was property within the meaning 
of our revenue law and subject to taxation. 

The assessor will, of course, have to use his own judgment 
in placing a value upon these leasehold interests. Probably 
in most cases a fair method will be to include, for the pur- 
pose of assessment, the value of all improvements on the 
leased premises belonging to the lessee, and to add thereto 
the amount of the rent stipulated to be paid per annum, 


a 
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provided such rent is paid before the first of April. If paid 

after that date, it is probably true as a rule, only the value 

of the improvements on the leased property should be listed 
for the purpose of taxation. 

Very respectfully, GRANT G. MARTIN, 

Attorney General, 

By GEORGE W. AYRES, 
May 14, 1913. Deputy Attorney General. 


Mutual Associations. 


A mutual association of individuals, who exchange mutual promises 
of insurance with each other and who pay their manager a per- 
centage of their premium deposits for conducting such mutual 
exchange of promises, and for disbursing money to those who have 
lost property which has been insured by the alliance, but which 
is without capital or assets, is barred from carrying on the busi- 
ness of insurance within the state of Nebraska. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: In response to your oral request for an opinion 
as to whether or not an association of individuals, such as 
constitute the Stallion and Jack Owners Inter-Insurance 
Alliance of America, is authorized to do an insurance busi- 
ness in the state of Nebraska, I will say it is my understand- 
ing, from the correspondence submitted to me, that this 
association or alliance has no capital stock and no assets. 
It claims, as I understand it, that it is in no sense a corpora- 
tion but is merely a mutual association of individuals whe 
exchange mutual promises of insurance with each other, 
and who pay to a manager, whose office is located at 
Kansas City, Missouri, one-fourth of their premium deposits 
tor conducting this mutual exchange of promises and for 
disbursing money to those who have lost property which has 
been insured by the alliance. This being true, I am of the 
opinion that said association or alliance is not authorized to 
do business in the state of Nebraska. 
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Sections 6 and 10, chapter 25, Statutes of Nebraska for 
1867, have been retained in substantially the same form in 
which they were originally passed down to the present time. 
They constitute sections 6405 and 6409, Cobbey’s Annotated 
Statutes of 1911. 

Said section 6, chapter 25, Statutes of Nebraska for 1867 
(Cobbey’s Annotated Statutes of 1911, sec. 6405), provides 
that it shall be unlawful for any incorporated company or 
association, partnership, firm, or individual, or any member, 
agent, or agents thereof, or any agent or agents of any com- 
pany incorporated by any foreign government other than 
a state of this Union, to transact any business of insurance 
in this state without procuring a certificate of authority 
from the auditor of this state. The section further provides 
that a certain statement, under oath, shall be made by the 
company, association, firm, or individual to the auditor, 
and requires further that whoever engages in the business 
ef insurance in this state shall have a certain amount of 
property or assets as set forth in said section before it, he, 
or they shall be entitled to such a certificate. 

Section 10, chapter 25, Statutes of Nebraska for 1867 
(Cobbey’s Annotated Statutes for 1911, sec. 6409), reads 
as follows: 

“Any person or persons violating the provisions of this subdivision 
shall, upon conviction thereof, in any court of competent jurisdiction, 
be fined in any sum not exceeding one thousand dollars, or imprisoned 
in the county jail not more than thirty days, or both, at the discretion 
of the court. Violations of the provisions of this subdivision may be 


prosecuted by information filed by the prosecuting attorney of the prop- 
er county or by indictment of the grand jury.” 


From this it plainly appears, in my opinion, that the 
Stallion and Jack Owners Inter-Insurance Alliance of 
America, and similar institutions, are barred by law from 
carrying on the business of insurance within the state of 
Nebraska. 

It may be contended, it is true, on behalf of their right to 
do business in this state, that section 40, chapter 43, Com- 
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piled Statutes for 1911, authorized unincorporated mutual 
insurance companies to do business in the state without com- 
plying with the statutory provisions heretofore cited, but 
a reading of said section 40 shows that companies of the 
character mentioned in said section are not authorized to 
pay their officers in any case more than $2 per day com- 
pensation. Neither are they authorized to hire any agents 
or solicitors. Clearly that provision does not apply to the 
Stallion and Jack Owners Inter-Insurance Alliance of 
America, which pays its manager twenty-five per cent of 
its premium deposits for conducting the business, and 
which, if it carries on business at all in the state, must, it 
is obvious, carry it on through agents to whom it pays a 


compensation. 
Very respectfully, GRANT G. MARTIN, 
‘ Attorney General, 
By GEORGE W. AYRES, 
May 14, 1913. Deputy Attorney General. 


Commercial Paper—Partial Payment. 


Fayment on the principal of a note six months past due, sufficient to 
pay interest to date, would make said note a bankable asset, even 
though the payment is not designated as interest. 


Commercial paper that has run past the maturity date, but upon which 
a partial payment of the principal has been made sufficient to pay 
the interest to date, or upon which the interest has been paid to 
date, should be considered an asset of the bank, but should also 
be considered past due paper. 


Hon. E. Royse, Secretary, State Banking Board, Lincoln, 
Neb. 


Dear Sir: In your letter of the 9th instant you call my 
attention to section 18, chapter 8, Compiled Statutes of 1911, 
relating to banks. 

Under the provisions of this section and other sections of 
the banking law, banks are required to make reports stating, 
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among other things, the amount of their re-discounts and 
the amount of commercial paper past due. Said section 18 
includes the following provision: 

“Commercial paper not in process of collection six months past due, 


and demand paper carried one year with interest unpaid, shall not be 
included in the report of the assets of such corporation.” 


Your inquiries are two: 


“4. Under this provision, would the payment on the principal of 
a note six months or more past due, sufficient to pay the interest to 
date, make a bankable asset of it without a payment designated as 
interest?” 

“2. Should paper that has run past the maturity date, but upon 
which a partial payment of the principal has been made sufficient to 
pay the interest to date, or upon which the interest has been paid to 
date, be considered past due?” 


Referring to the provision, above quoted, in section 18, 
the first question to be determined is whether the words 
‘with interest unpaid’’ modify the words ‘‘commercial 
paper’’ as well as the words ‘‘demand paper.’’ From the 
punctuation and grammatical construction of the above 
quoted provision, I would be inclined to hold that the words 
“with interest unpaid’’ apply only to ‘‘demand paper’’ 
and not to ‘‘commercial paper.’’? But, you have called my 
attention to the law as it existed prior to the incorporation 
into it of that clause ‘‘demand paper carried one year with 
interest unpaid.’’ : 

As the law originally existed, it related only to commer- 
cial paper and was worded as follows: 

“Commercial paper not in process of collection six months past due, 
with interest unpaid.” 


Calling to my aid the old law, in interpreting the law as 
it now exists, I think I am justified in construing the words 
‘with interest unpaid’’ to apply to ‘‘commercial paper’’ 
as well as to ‘‘demand paper.”’ So that, when the interest 
has been paid on commercial paper not in process of collec- 


tion six months past due, such payment of interest would 
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revive such commercial paper so as to make it an asset of 
the bank, which should properly be reported as an asset. 
When demand paper has been earried for one year, with 
interest unpaid, it ceases to be an asset which can be report- 
ed by the bank; but, when the interest on such demand paper 
has been paid, the payment of the interest revives the 
demand paper and makes it an asset of the bank proper to 
be reported. 


In answer to your first question will say that a payment 
on the principal of a note six months past due, sufficient 
in amount to pay the interest to date, would make said note 
a bankable asset even though the payment is not designated 
as interest. 


Our supreme court has held that partial payments made 
upon a debt drawing interest should first be applied in pay- 
ment of the interest and afterwards to the reduction of the 
principal. (Mills v. Saunders, 4 Neb., 190.) 


A. different rule applies to partial payments on a note 
drawing more than the legal rate of interest. Such pay- 
ments are to be applied to the principal. (Hall v. First 
National Bank of Fairfield, 30 Neb., 99.) 


In answer to your second question will say that commer- 
cial paper which has run past the maturity date, but upon 
which a partial payment of thé principal has been made, 
sufficient in amount to pay the interest to date, or upon 
which the interest has been paid to date, should be consid- 
ered an asset of the bank, but should also be considered 
past. due paper, which the banks are required to report as 
such. In other words, a payment of the interest on com- 
mercial paper, after it has once become due, does nothing 
more than reinstate it as an asset of the bank which still 
remains past due, and should be so listed. 


Very respectfully, GRANT G. MARTIN, 
May 14, 1913. Attorney General. 
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Prison Roard—Parole. 


The prison board has no authority to parole a man to an employer 
outside of the state of Nebraska. 


J. A. Piper, Esq., Secretary, Advisory State Board of Par- 
dons, Lincoln, Neb. ; 


Dear Sir: In your letter of May Ist you have called my 
attention to section 2743x4, Cobbey’s Annotated Statutes 
of 1911, relative to the rules for parole of prisoners. 

Said section, so far as it is applicable to your inquiry, is 

> o J? 
as follows: 

“The said board shall have power to establish rules and regulations 
under which prisoners within the penitentiary may be allowed to go 
upon parole outside the penitentiary building and enclosure, but to 
remain while on parole in the legal custody and under the control of 


the prison board, and subject at any time to be taken back within the 
enclosure of said penitentiary.’’ 


You say: 

“The point upon which the board desire your interpretation is 
whether the board would have authority to parole a man to an 
employer outside the state of Nebraska and retain the same legal 
custody over him as though paroled within the state; if any provisions 
of his parole agreement were violated, whether the warden, upon the 
order of the prison board, would have authority to cause his return to 
the penitentiary without legal proceedings.” 

Under this sectien, the prison board may parole prisoners 
outside of the penitentiary building and enclosure, but such 
prisoners are to remain, while on parole, in the legal custody 
and under the control of the board. This, in my judgment, 
does not mean that prisoners may be paroled and permitted 
to go outside of the boundaries of the state. Should they 
be allowed to do this, they would not be in the custody or 
under the control of the prison board. No officer of this 
state has any authority to act outside of its boundaries. 

In case the provisions of the parole were broken by one 
who is permitted to go beyond the boundaries of the state, 
it would be necessary for the governor to issue a requisition 
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and have it honored by the governor of the state into which 
the prisoner had gone, in order that he might be lawfully 
returned to the state. This is an intricate proceeding, and 
would ineur a large expense. 

The law contemplates that the parole of prisoners shall 
be made to persons in the state, and that the warden may, 
upon the violation of the provisions of the parole, go any- 
where in the state, retake the offender, and reimprison him. 

Very respectfully, GRANT G. MARTIN, 

May 15, 1913. Attorney General. 


Telephone Company—Taxation. 


A telephone company should be taxed on the value of its tangible 
property and its franchise, and not on its gross receipts as an 
item of property. Its gross receipts are to be considered merely 
in estimating the franchise value. 


L. E. Jackson, Esq., County Attorney of Antelope County, 
Neligh, Neb. 


Dear S You ask this department for an answer to 
the following inquiry: 


“In view of the holding of the supreme court in Western Union 
Telegraph Co, v. City of Omaha, 103 N. W., 84, 73 Neb., 527, do you 
consider that, in addition to being assessed on the value of its tangible 
property and franchise, a local telephone company should be assessed 
on its gross receipts as an item of property?”’ 


In the decision referred to by you, the court holds that 
taking the amount of gross receipts of a telegraph company 
as its franchise valuation is not the proper method of ascer- 
taining the value of the franchise of such company for 
taxation purposes. In that case the gross receipts were 
taken as the actual value of the franchise, whereas the court 
holds that the amount of the gross receipts of such a com- 
pany may only be considered as an item in estimating the 
value of the franchise, but is not to be considered the actual 
value of the franchise. Further than this, the court does 
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not point out the method by which the value of the franchise 
may be ascertained. 

It is manifest that the amount of the gross receipts is not 
the proper basis upon which to fix the franchise value. The 
company might be doing a losing business, and, if so, the 
amount of the gross receipts would not necessarily indicate 
the value of its franchise. Under such circumstances, its 
franchise might be of little or no value. 

It is incumbent upon the assessor to take the amount of 
the gross receipts into consideration and then ascertain, .if 
possible, whether the company, as a going concern, is con- 
ducting its business at a profit or at a loss. He should then 
estimate its franchise at such an amount as he, under the 
circumstances, considers ‘it actually worth, and tax its 
franchise value accordingly, and this in addition to the 
value of its tangible property. 

Very respectfully, GRANT G. MARTIN, 

May 23, 1913. Attorney General. 


Tax €ale—Payment of Subsequent Taxes. 


The owner of a tax sale certificate, purchased before the new law went 
into effect, in paying subsequent taxes, should pay the taxes on 
both the mortgage interest and the owner’s interest. 


The county treasurer, in selling land for taxes, should separately offer 
for sale the taxes levied against the mortgage interest as well 
as that levied against the owner’s interest. 


W. K. Hodgkin, Esq., County Attorney of Holt County, 
O'Neill, Neb. 
Dear Sir: In your communication of the 21st instant you 
submit the following questions and ask for an opinion 
thereon: 


“1. Should the owner of a tax sale certificate, purchased before 
this law went into effect, in paying subsequent taxes, pay simply that 
portion taxed to the legal owner or should he pay the entire amount 
of the taxes which are a lien against the land, including both the 


92 REPORT OF THE ATTORNEY GENERAL 


taxes against,the mortgagee and that against the holder of the tegal 
title?” 

“2. Should the treasurer, in selling land for taxes on the first of 
November next, sell the whole amount of the taxes for 1912, includ- 
ing the amount of taxes levied against the mortgagee and the amount 
levied against the owner of the legal title, or should the taxes levied 
against each be sold separately?” 


The mortgage law of 1911 was evidently passed for the 
purpose of enabling the taxing authorities to get at the 
real estate mortgages and to secure a method by which they 
might be taxed and the taxes assessed thereon collected, as 
well as to prevent what was commonly recognized to be 
double taxation to the owners of lands upon which there 
were mortgage encumbrances. 


Under the old law, the owner was compelled to pay a tax 
upon the full value of the land, even though it was encum- 
bered by a mortgage for a large part of its actual worth. 
Hence, for the purposes of assessment and taxation, the 
law of 1911 declared mortgages on real estate to be an inter- 
est in the real estate which secured the same. Before the 
passage of this law, in theory the mortgage was regarded 
as a lien on real estate, and in a certain sense was recognized 
as an interest in the real estate. But, this new law expressly 
declares it to be an interest in real estate. 


When there is no provision in the mortgage requiring the 
mortgagor to pay the tax on the mortgage, the tax is 
assessed against the mortgagee or his assigns, and the tax 
Jevied thereon is a lien on the mortgage interest. The 
excess value of the lands, above the mortgage thereon, is 
assessed and taxed to the owner and is a lien on his interest 
in the land. The mortgagee is permitted to pay the tax 
Jevied on the interest of the owner of the land, and when he 
does so he has a lien on the owner’s interest to the extent of 
the amount of tax so paid, with lawful interest thereon. The 
mortgagor or owner of the land is also, by the law, author- 
ized to pay the tax levied on the mortgage interest, and the 
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amount of such tax so paid may be offset against any inter- 
est accruing upon the mortgage indebtedness. 


This law expressly provides that in case of non-payment 
of any tax levied upon the interest of the owner or the mort- 
gagee or his assigns, the land upon which the tax is unpaid 
may be sold in the same manner provided by law for the 
sale of real estate for delinquent taxes, and the holder of 
either the mortgage interest or the owner’s interest may 
redeem from such sale the interest sold. 


From these provisions, it would follow that the owner 
of a tax sale certificate, purchased even before this law 
went into effect, but who wishes to pay the subsequent 
taxes, as by law provided, should pay the taxes on both the 
mortgage interest and the owner’s interest. 


In answer to your second question I will say that the 
county treasurer, in making his tax sales in the month of 
November, should include both the amount of tax levied 
against the mortgage interest as well as that levied against 
the owner’s interest. In doing this, it, no doubt, would be 
advisable for him to offer for sale these interests separately, 
as they are assessed separately, although it would be wise 
for the purchaser, owing to the manner in which he is 
required to proceed, to see to it that he purchases both 
interests. Both interests might be included in one certifi- 
cate, but a separate statement should be made of the 
amount of tax levied against each interest. I suggest this 
for the reason that the owner of either interest, under this 
law, is authorized to redeem from the sale of the interest 
so sold. 


Very respectfully, GRANT G. MARTIN, 
May 24, 1913. Attorney General. 
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School Districts—Levy. 


At the annual meeting of school districts in June, the voters may legally 
vote for the raising of an amount of money necessary for the 
maintenance of the schools which shall equal thirty-five mills on 
the dollar, although the law increasing the maximum of levy 
to thirty-five mills does not become effective until July 17, but 
the county board cannot make the levy of thirty-five mills until 
said law does become effective. 


Hon. James BE. Delzell, Superintendent of Public Instruc- 
tion, Lincoln, Neb. 


Dear Sir: This office acknowledges receipt of your verbal 
yequest for an opinion as to the limit upon taxes to be voted 
at the coming annual meetings of the school districts of 
this state in June. You state that the recent legislature 
passed an act amending section 11540, Cobbey’s Annotated 
Statutes of 1911, by increasing the maximum of levy from 
twenty-five mills to thirty-five mills, but that this amend- 
ment did not carry with the emergency clause and does not 
become effective until July 17. You ask whether the voters 
may legally vote for the raising of an amount of money 
uecessary for the maintenance of the schools which shall 
equal thirty-five mills on the dollar. 


Under section 11540, Cobbey’s Annotated Statutes of 
1911, the trustees prepare an estimate showing the amount 
of money required for the maintenance of schools during 
the coming school year, and the legal voters at the annual 
school meeting determine the amount of money required. 
The amount voted is certified by the district school board to 
the county clerk, and the county board makes the levy on the 
assessed value of the school district. In making this levy, 
the county board, under the present law, is limited to 
twenty-five mills on the dollar, and under the new law, 
which becomes effective July 17, the county board will be 
limited to thirty-five mills on the dollar. 


There is no limit upon the amount which the legal voters 
at the annual meeting may decide is necessary for school 
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maintenance, other than the length of term decided upon 
under section 11545, Cobbey’s Annotated Statutes of 1911. 
The limitation which section 11540 contains is one upon the 
county board in making the levy, The county board cannot 
meet to make this levy until after the state board of equal- 
ization has met and equalized valuations. This meeting of 
the state board takes place on the third Monday of July, 
at which time the new section 11540_will be effective with its 
limitation of thirty-five mills. 

I take it that the voters at the annual meeting of a district 
may, if they see fit, vote for the raising of an amount of 
money which shall equal thirty-five mills, and that the 
county board, when in session in August, may levy an 
amount equal to thirty-five mills, because at that time the 
limit under the law will be thirty-five mills. 

You state that section 11545, dealing with the length of 
term, was amended by the recent legislature. If the districts 
desire to receive state funds, it will, of course, be necessary 
jor them to govern their action in fixing the length of term 
in conformity therewith. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
June 3, 1913: Assistant Attorney General. 


Mercantile Corporation—Assessment. 


The real estate and merchandise of a mercantile corporation should be 
assessed to the corporation on the same basis that like property 
is assessed to a natural person. 


Should the excess in value of the capital stock of a mercantile cor- 
poration over the value of its real estate and merchandise be 
assessed to the corporation? Quwuaere. 

George Losey, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 


Dear Sir: Your letter of the 12th instant has just been 
received. I note that you sz 
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“There is a mercantile corporation in this county that has a capital 
stock of $50,000, with a paid up capital of $25,000; this paid up 
capital consists of merchandise and real estate, but the manager of 
the concern only puts in $16,000 as the value, claiming that the goods 
have depreciated. Now, the question is, is this an investment com- 
pany? If so, is it not the duty of the assessor to assess the merchan- 
dise and real estate at their true value, and then add the difference 
between that and the paid up capital? 

“There is a lumber corporation in this county that shows, by its 
erticles of incorporation, it has a paid up capital of $32,000; yet the 
manager of the company says that at the time of incorporation it con- 
sisted of two lumber yards and that since said time one of the lumber 
yards has, been sold in the amount of $12,000 leaving only $20,000. 
The question again is, should the capital stock be assessed?”’ 


In considering the questions propounded by you, it is 
necessary to bear in mind the provisions of the organic 
law of the state. Section 1, article 9, constitution, reads, in 
part, as follows: 

“The legislature shall provide such revenue as may be needful, by 
levying a tax by valuation, so that every person and corporation shall 


pay a tax in proportion to the value of his, her, or its property and 
franchises.” 


It is apparent, I think, from the above quoted provision 
of the constitution, that each of the corporations to which 
you refer should pay tax upon the value of its property in 
the same proportion that an individual pays, and should 
pay no more. If the entire capital of the mercantile cor- 
poration, to which you refer, is invested in merchandise and 
real estate, such merchandise and real estate being assessed 
as other property, at its fair valuation, it would seem 
that no more could be asked. That valuation may be either 
greater or less than the authorized or even paid in amount of 
capital stock. 


What the assessor should strive to do is to get at the real 
value of the property of the corporation. Take the case 
of the lumber corporation; if it has no property, other than 
the one lumber yard, and if the assessor has the true value 
of the lumber yard and assesses it at one-fifth of its value, 
for assessment purposes, just as he assesses other property, 
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then it would seem the corporation should pay no other tax. 
But, it may be it has other property; that is to say, the 
corporation may have money deposited in the bank to the 
amount for which it sold its one lumber yard, or it may have 
negotiable instruments given in payment of same. In any 
event the corporation should pay in one form or another 
upon the real value of its property, just as a private indi- 
vidual does. 

While the statutory provisions, regarding the taxation 
of corporations of this character, are not so definite per- 
haps as they might be, yet it occurs to me that their capital 
stock may be assessed by a method analogous to the method 
provided by section 10955, Cobbey’s Annotated Statutes 
of 1911. 

I do not wish to be understood as holding that these cor- 
porations are of the kind expressly covered by the provi- 
sions of said section 10955. I think they are not, but I 
think that the provisions of said section, when applied to 
their taxation, are eminently fair and just. 

In a comparatively recent case, Bankers Life Insurance 
Co. v. County Board of Equalization of Lancaster County, 
89 Neb., 469, the court held that the specific provision for 
taxing the property of such insurance companies was prob- 
ably invalid and void as contravening the provisions of the 
constitution hereinbefore quoted, which requires uniform- 
ity of taxation, but held: 

“It is probable that under the general provisions of the revenue 
law of 1903 (laws 19038, ch. 73) domestic insurance companies may 
te required to list their capital stock for taxation; but, if the capital 
stock is taxed, its value must be ascertained in the manner provided 
by section 10955, Ann. St. 1909, and when such value is ascertained 
there must be deducted therefrom the value of the real estate and 
other tangible property of the company otherwise taxed, and the 


remainder will furnish the amount upon which the tax against the 
corporation may be levied.” 


Section 10928, Cobbey’s Annotated Statutes of 1911, 
among other things, provides that the capital stock and 
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franchise of corporations and persons, except as otherwise 
provided, shall be listed and taxed in the county, precinct, 
township, city, village, or school distriet where the principal 
office or place of business of such corporations or persons 
is located within this state. 


, 


Construing the several provisions of the revenue law 
together, and taking them in connection with the provision 
of the constitution hereinbefore quoted, it would seem that 
the just and fair method of taxing corporations, such as 
those mentioned by you, is to assess their real estate and 
merchandise at one-fifth of their actual value, just as similar 
property owned by individuals is taxed. If such corpora- 
tions have any other tangible property, such as notes or 
eredits, that should also be assessed. If the capital stock 
of such corporations is of greater value than the aggregate 
value of the specific property, both real and personal, 
assessed to it, then such surplus should be taxed at the home 
office or principal place of doing business of the corpora- 
tions. I do not think that the amount of the authorized, 
or even the paid in, capital stock of a corporation is a con- 
trolling factor in such a case. The gist of the whole matter 
is to determine its actual value, and if the actual value is 
in excess of the value of the various specific items of prop- 
erty assessed to it, then it should be assessed upon such 
excess, but not otherwise. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
June 13, 1913. Deputy Attorney General. 


Grain Elevators—Assessment. 


Where an elevator company will not disclose the name of the party to 
whom it sold a part of the grain in its elevator, the assessor 
would have a right, in determining the average capital employed 
in the business of the company during the year, to take into 
account the full amount of grain in the elevator on the first day 
of April. 
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Henry Seymour, Esq., Secretary, State Board of Equali- 
zation, Lincoln, Neb. 


Dear Sir: You have submitted to this department the 
letter of Mr. A. L. Entrekin, county assessor of Hamilton 
county, and have requested an opinion upon the questions 
therein propounded. 

I note from Mr. Entrekin’s letter that an elevator com- 
pany in his county had on hand, on April 1, 1913, about 
35,000 bushels of wheat and some corn; that it claims to 
have sold all but about 16,000 bushels of this grain, and 
refused to state who was the purchaser; and that when it 
returned its schedule it was made out to show the aver- 
age capital invested in the business during the year. He 
inquires what is the intent of the law in the matter of the 
assessment of grain elevators. 

The provision of statute providing for the assessment of 
grain elevators is found in section 66, article 1, chapter 77, 
Compiled Statutes for 1911, which reads as follows: 

“Every person, company or corporation engaged in the business of 
buying and selling grain for profit, shall be held to be a grain broker, 
and shall, at the time required by this act, determine under oath the 
average amount of capital invested in such business for the preceding 
year, and taxes shall be charged upon such average capital the same 
as on other property. Real estate and all other tangible property 
shall be assessed separately. ‘Tangible property’ shall not apply to or 
include grain on hand. ‘Average capital’ shall include all grain pur- 
chased during the year whether the same has been sold or is still on 
hand at the time of assessment. For the purpose of determining the 
average capital of such grain broker the county assessor or precinct 
assessor shall have the right to inspect all books of account and the 
check books of such grain broker and shall determine and fix the 
amount of such capital by such inspection.” 

The part of said section which provides that ‘‘ tangible 
property shall not apply to or include grain on hand; aver- 
age capital shall include all grain purchased during the 
year, whether the same has been sold or is still on hand at 
the time of assessment’? was added to the section in 1909. 
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Prior to that time the supreme court had held, in construing 
the law applicable to the assessment of elevators, that: 

“Average capital is the average of the amount of cash and all other 
property of every kind used in carrying on the business; and, if there 
is an excess of this average of capital over the amount of real estate 
and other tangible property that can be viewed by the assessor, then 
such excess is to be added for assessment.” (Central Granaries Co. v. 
Lancaster County, 118 N. W., 543.) 

Construing the law as it now exists and the above quoted 
paragraph of the syllabus in case of Central Granaries Co. 
v. Lancaster County, supra, it occurs to me that the assessor 
will have a right, so long as the company will not disclose 
the name of the party to whom it sold a part of the grain in 
the elevator, in arriving at the average amount of capital 
employed in the business of this company during the year, 
to take into account the 35,000 bushels of grain it had on 
hand in its elevator on April 1, 1913. If he changes the 
assessment from the schedule furnished by the company, 
I think he should give it notice in order that it may appear 
and show why the change should not be made. 

But, it would seem to me that, if it does appear and make 
such showing, it will be necessary for it to point out who, 
other than itself, is the owner of grain in its elevator. It 
certainly would not be a very good showing upon its part 
to insist that it owns only a part of the grain in its elevator 
but refuses to give the name of the other owner. If the 
company satisfies the assessor that it was not the owner of 
all the grain in its elevator on April 1, 1913, then he will 
take that fact into account in determining the amount of 
average capital employed in the business, but, unless he is 
so satisfied, I think he has a right to regard all of the grain 
in the elevator as belonging to the company, and to deter- 
mine the amount of the average capital employed by it in 
the business accordingly. 
Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
June 19, 1913. Deputy Attorney General. 
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County Board of Equalization—Meetings. 


The county board of equalization should convene on the first Tuesday 
after the second Monday in June of each year, and remain in 
session three days. The board may then adjourn from time to 
time until twenty days have been consumed in meetings. 


J. Warren Gardiner, E'sq., County Attorney of Blaine Coun- 
ty, Brewster, Neb. : 


Dear Sir: Yours of the 21st instant contains the follow- 
ing question: 

“Does the equalization law, which requires the county board to hold 
a session of not less than three nor more than twenty days, bind the 
board to the time included in twenty consecutive days from and after 
the first day of the session, or does it allow the board to adjourn from 
time to time, although it extends beyond the twenty consecutive days; 
that is, would work done by the members of the board be good, 
although done at an adjourned meeting held more than twenty days 
after the first meeting, so that there had not been twenty days con- 
sumed in meetings?” 


Section 11020, Cobbey’s Annotated Statutes for 1911, 
requires the county board of equalization to hold a session, 
of not less than three nor more than twenty days, com- 
mencing on the first Tuesday after the second Monday of 
June of each year. 


Section 11029, Cobbey’s Annotated Statutes for 1911, 

_ requires the state board of equalization to hold a session 

for the purpose of equalizing assessments, commencing on 
the third Monday of July of each year. 

Section 11031, Cobbey’s Annotated Statutes for 1911, 
among other things, provides that no assessment shall be 
deemed final until the action of the state board shall have 
been had and certified to the county clerks and by them 
extended upon the tax roll, and that the assessments made 
and corrected by the county board of equalization and by the 
state board shall be the final assessment of property for that 
year. ‘ 

It would follow from these provisions of the statute that 
the county beard of equalization should convene on the first 


/ 
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Tuesday after the second Monday of June of each year, and 
remain in session for three days. Thereafter it might 
adjourn from time to time as it sees fit, and await the action 
of the state board of equalization. These provisions do not 
require that the county board of equalization shall be in 
session for twenty consecutive days. This ruling is in har- 
mony with the opinion of this department reported in 
Report & Opinions of Attorney General for 1905-1906, p. 
184. 
Very respectfully, GRANT G. MARTIN, 
June 23, 1913. Attorney General. 


Escheat. 


If the court finds the decedent died intestate, that he left no heirs at 
law, and that his estate escheated to the state of Nebraska, and 
if an order has been entered directing the administrator to pay 
the money belonging to the estate to the party entitled thereto, 
the county judge, in whose hands the money belonging to the 
estate had been placed by the administrator on his discharge, 
may turn said money over to the state treasurer without further 
order of the court. 


R. L. Staple, Esq., County Attorney of Valley County, Ord, 
Neb. 


Dear Sir: Your letter of the 20th instant has been received 
and contents noted. I observe you say that an old soldier 
died in California, leaving 160 acres of land in your county 
and no heirs at law that could be found, although an 
extended search and advertisement were made for them; 
that his estate was administered in your county; that the 
administrator was discharged on October 3, 1910, and paid 
the money belonging to the estate to the county judge, the 
aforesaid land belonging to the old soldier having been 
sold to pay the costs of administration, taxes, etc.; that the 
funds: belonging to the estate, amounting on January 2, 
1913, to $3774.64, were turned over by the administrator, on 
his discharge, to the county judge, who placed them in one 
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of the banks of your city at five per cent interest; that the 
county judge, under advice of a former county attorney, 
constituted himself a trustee of the funds; and that said 
county judge advises you he would now like to be relieved 
from the responsibility. You inquire what shall be done in 
the premises. 

Tf there has been a finding of the county court that the 
eforesaid old soldier died intestate, that he left no heirs at 
law, and that his estate escheated to the state of Nebraska, 
and if the usual order directing the administrator to pay the 
money belonging to the estate to the party entitled thereto, 
which in this case, under the facts stated, is the state of 
Nebraska, has been entered, it occurs to me that the person 
now holding said money will be perfectly safe in turning it 
over to the state treasurer and taking his receipt therefor, 
without any other or further proceedings. But, if such an 
order has not been made, I presume he will want the case 
reopened and the order made before he turns the money 
over to the state. 


“The county court has exclusive original jurisdiction of all probate 
matters. In actions to construe a will or make distribution, the dis- 
trict court has no original jurisdiction.” (Reischick v. Keiger, 68 Neb., 
348.) 

“An administrator who pays out money in pursuance of an order 
made by the county court cannot be personally charged with the reim- 
bursement of same, in the absence of evidence showing that the order 
was obtained by fraud, and that he had guilty knowledge of the same.” 
(Weeke v. Wortmann, 84 Neb., 217.) 

Inasmuch as the court proceedings in this matter will be 
in your county, if anywhere, and the county attorney, by 
virtue of his office, appears for the state in all court pro- 
ceedings in his county in which the state is interested, I 
will gladly avail myself, on behalf of the state, of your ser- 
vices. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
June 24, 1913. Deputy Attorney General. 


104 REPORT OF THE ATTORNEY GENERAL 


Hotel—Dining Room. 


Under the hotel law, an hotel that has been running a dining room 
and decides to discontinue the same, cannot keep the name 
“hotel.” 


An hotel with a dining room, under separate management, cannot be 
classed as an “‘hotel,’’ under the new law. 


P.F. Ackerman, Esq., Deputy Hotel Commissioner, Lincoln, 
Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
24th instant, which is as follows: 

“Under the new hotel law, may an hotel that has been running a 
dining room, and decided to discontinue the same, keep the name 
‘hotel?’ 

“Can an hotel with a dining room, under separate managrmeit, be 
classed as an ‘hotel,’ under the new law?” 


House Roll 415, which takes effect on July 17, 1913, defines 
the word ‘‘hotel,’’ and in substance provides that such word 
shall include buildings where food is served, where sleeping 
accommodations are offered for pay to transient guests and 
in which five or more rooms are used for their aceommoda- 
tion, and where such sleeping accommodations and dining 
rooms are conducted under the same management. Under 
this law you are authorized to issue a certificate of registra- 
tion for an hotel to the proprietor of such a place. 

This law also defines a rooming house to be a building 
where sleeping accommodations are furnished for pay to 
transient or permanent guests, wherein five or more rooms 
are used for their accommodation, but where a dining room 
or cafe are not maintained in connection therewith. It is 
further provided in said law that the proprietors of such 
places shall not have the right to the use of the name 
‘‘hotel,’’ but may use any name which they see fit to desig- 
nate their places of business, which shall not include the 
word ‘‘hotel.’”’ 

Another classification is made relating to apartment 
houses, and this term is defined by the statute. It is 


OPINIONS 105 


expressly provided that the proprietor of such a place may 
use any name to designate his place of business but shall 
not include in such designation the words ‘‘hotel’’ or 
‘rooming house.’’ 

No good reason oecurs to me why the law should have 
prohibited the use of the word ‘‘hotel’’ in connection with 
the business where rooms are furnished to the public and a 
dining room or cafe is run in connection with the location, 
but under a separate business management. I see how the 
provisions of this law may work an injustice’ to the owners 
of places of business which have heretofore been designated 
as hotels but which do not come within the definition fixed 
by this law. 

However, this department, as well as yourself, is required 
to follow the law as it exists, and it seems plain that in 
issuing the certificates, required to be issued under its pro- 
visions, designations in such certificates should be made of 
hotels, rooming houses, and apartment houses, according to 
the definitions therein set forth. It follows that both of 
your questions should be answered in the negative. 


Very respectfully, GRANT G, MARTIN, 


June 25, 1913. Attorney General. 


Female Labor. 


Under the provisions of Senate File 394, Session Laws of 1913, a 
female may be employed from 11:30 P. M., or midnight, until 
7:00 or 8:00 A. M., provided that she is not thus employed more 
than cight consecutive hours. 


C.W. Pool, Esq., Deputy Commissioner of Labor, Lincoln, 
Neb. 
Dear Sir: In answer to your oral request for the opinion 
of this department, in response to the following question 
asked you by Mr. H. A. Vaughan: 


“IT would like your ruling as to whether it would not be possible for 
us to work a female from 11:30 P. M., or midnight, until 7:00 or 8:00 
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A. M., arranging hours so that the night hours shall not consist of more 
than eight consecutive hours*and be within the fifty-four hour limit 
per week,” 


I will say that Senate File 394, Session Laws of 1913, 
which amends section 6940, Cobbey’s Annotated Statutes 
of 1911, provides, among other things, that no female shall 
be employed by any public service corporation in this state 
more than nine hours during any one‘day; or more than fifty- 
four hours in one week, and provides further that public 
service corporations may employ females between the hours 
of 10 P. M. and 6 A. M., but in no event shall such employ- 
ment be for more than eight consecutive hours. 


I am of the opinion that, under the provision of said 
Senate File 394, a female may be employed to work from 
11:30 P. M., or from midnight, until 7 A. M. or 8 A. M., pro- 
vided that she is not thus employed more than eight consec- 
utive hours. 

Very respectfully, GRANT G. MARTIN, 
; Attorney General, 
By GEORGE W. AYRES, 
June 30, 1913. Deputy Attorney General. 


Female Labor. 


No female is permitted to work nine and one-half hours per day for 
five days in the week in order to be given Saturday afternoon free, 
as the law provides that no female shall be employed in this state 
more than nine hours during any one day or more than fifty-four 
hours in one week. 


C. W. Pool, Esq., Deputy Commissioner of Labor, Lincoln, 
Neb. 


Dear Sir: I have your favor of this instant, in which you 
say that a firm in this state, which employs a large number 
of women, has made a statement and request to you as 
follows: 
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“We are working fifty-four hours per week at present, and are 
petitioned by our employees to allow them to take one-half hour, 
instead of an hour, for luncheon, and give them~Saturday afternoon 
free instead. This will reduce the actual working time to fifty-two and 
one-half hours per week, for which they will receive fifty-four 
hours pay, but it makes the working time for five days nine and one- 
half hours. They have asked us to petition you to allow this arrange- 
ment to continue and we hope for your favorable reply.’’ 


You inquire as to whether or not you can lawfully grant 
this request. 

I regret to say, in answer to your inquiry, that the statute 
which will be in force and effect now within a very few days 
forbids such an arrangement, if the employees are women 
and are engaged in certain enumerated occupations. Sen- 
ate File 394, Session Laws of 1913, expressly provides: 

“No female shall be employed in any manufacturing, mechanical or 
mercantile establishment, laundry, hotel, or restaurant, office, or by 


any public service corporation in this state more than nine hours dur- 
ing any one day or more than fifty-four hours in one week.’’ 


Of course, if the employees in question are men, or if they 
are engaged in some occupation other than one of those 
enumerated above, the nine hour per day limitation does 
not apply. ; 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
July 5, 1913. Deputy Attorney General. 


Irrigated Homesteads—Taxation. 


Irrigated lands entered and proven up under the reclamation act of 
June 17, 1902, are not taxable until such time as the owners 
thereof either have obtained or could have obtained patents 
therefor. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: Iam in receipt of your letter of the 25th ultimo, 
in which you state that some 250 parcels of land comprising 
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27,995 acres, which were entered and proven up under the 
act of June 17, 1902, have never been certified to the various 
counties for taxation. You inquire when these lands 
became taxable as real estate, and call the attention of this 
department to section 33, article 1, chapter 77, Compiled 
Statutes of 1911, which provides: 

“Any lands taken and held under the homestead or preemption laws, 
or any other land laws of the United States, shall be subject to full tax- 
ation as soon as the holder thereof shall become entitled to make final 
proof of his claim.’’ 

In answer to your question I will say that, when said 
section was originally passed, any one having.a claim upon 
government land, as a homesteader or preemptor, could 
secure a patent to same at a merely nominal expense, upon 
making final proof of his residence for the required time. 
The intent of the law evidently was to make lands subject to 
taxation whenever the owner acquired title thereto, or could 
acquire title at his own option. 

Where irrigated lands are entered under the reclamation 
act of June 17, 1902, something more is necessary than mere 
residence and proof thereof to entitle the one making such 
entry to a patent. Under the original provisions of the act, 
those taking such lands as homesteads were not entitled 
to a patent until the full cost of the irrigation project appor- 
tioned to the land had been paid. 

In 1912, however, an act was passed which allowed the 
homestead entryman on such lands, upon proof of residence 
for the required time, and upon payment of such part of 
the expense of the irrigation project apportioned to said 
land as might be due at that time, to secure a patent to the 
land. Since that date, parties who have resided on such 
lands for the requisite time may, upon making proof of such 
residence, and upon payment of the amount due the govern- 
ment for irrigation costs, obtain patents to their land. 

I am of the opinion that the provision of the law cited 
by you was not intended to cover cases where the party 
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could merely make final proof of residence, but could not 
obtain a patent. I think, therefore, that these lands were 
not taxable until such time as the owners thereof either 
had obtained patents or could have obtained patents there- 
for. 
Very respectfully, GRANT G. MARTIN, 
; Attorney General, 
By GEORGE W. AYRES, 
July 25, 1913. Deputy Attorney General. 


Saline Lands—Sale. 


The board of educational lands and funds of the state of Nebraska 
has no legal right to sell the saline lands of the state held under 
lease. 

Hon. Fred Beckman, Commissioner of Public Lands and 
Buildings, Lincoln, Neb. 


Dear Sir: In your letter of the 19th instant, you state that 
J.S. Dickman, owner of a lease of saline land, bearing date 
September 19, 1908, has made an application to you for the 
purchase of said land. You inquire whether or not the 
board of educational lands and funds should grant a sale. 

In answer to your question, I will say that, in my opinion, 
the board has no legal right or authority to sell said land. 
The proviso contained in section 16, article 2, chapter 69, 
Compiled Statutes of 1911, would seem, from its reading, to 
give the lessee the right to purchase such land, but, as I 
view the law, said proviso is inoperative and void. The 
original act, ef which same forms a part, was passed in 
1889, under the title, ‘‘An act to provide for the leasing of 
the saline lands belonging to the state of Nebraska.’’ 
Nothing is said, either in the title or the body of the original 
act of any right to purchase saline lands. 

In 1893, said original act was amended by an act entitled, 
“An act to amend sections five and six of an act entitled ‘An 
act to provide for the leasing of the saline lands belonging 
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to the State of Nebraska,’ approved April 5, 1889, being 
sections 3808 and 3810 of the Consolidated Statutes of Ne- 
braska of 1891.’’ 

I am of the opinion that the title to the amendatory act 
is insufficient to sustain a provision grafting on to an act 
for the leasing of schoo] lands provisions for selling same. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
July 29, 1913. Deputy Attorney General. 


Telephone Companies—Physical Connection. 


House Roll 21, Session Laws of 1913, does not require the physical 
connection of local and competing telephone companies for the 
interchange of local calls. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: I beg to acknowledge receipt of yours of the 
26th ultimo, which is as follows: 


“The Nebraska State Railway Commission directs me to ask of you 
a written opinion as to the proper interpretation to be placed on 
Eouse Roll 21, passed by the legislature of 1913, being the telephone 
physical connection law. 

“Does this law require the physical connection of local and compet- 
ing companies for the interchange of local calls, or are its provisions 
applicable only to long distance or toll calls?” 


A portion of the act referred to is as follows: 


“Any telephone company, corporation, association, person or per- 
sons doing a public telephone business in the state of Nebraska shall 
take the calls or messages coming from any other telephone company, 
corporation, association, person or persons, and so switch and connect. 
its wires that such telephone message from any point in Nebraska 
may be delivered to any subscriber served by its telephone exchange 
or switched through, so that any message may be passed on to an- 
other exchange over such trunk or toll lines as may be available and 
designated by the exchange or switching station where the call origi- 
nated regardless of the ownership of such lines.” (Session Laws of 
1913, ch. 79, sec. 1.) 
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In my judgment, this law was designed to require the 
transmission of long distance messages from the lines of 
one company to the lines of another company, and was not 
intended to provide for the interchange of local calls or 
messages over the lines of two or more competing local 
companies. 

In this opinion I am simply giving my view of the proper 
construction to be placed upon this law, and am not under- 
taking to go into the question of whether or not the legisla- 
ture might not have the power to require physical connec- 
tion of even local competing companies, for the purpose of 
the transmission and interchange of local calls or messages. 


Very respectfully, GRANT G. MARTIN, 
July 30, 1913. Attorney General. 


Blue Sky Law. 


The clause, ‘“‘When no commission or other compensation of any char- 
acter whatsoever is to move in the transaction and no publicity 
is used in accomplishing the sale,’’ found in subdivision b, section 
3, chapter 199, Session Laws of 1913, does not apply to Nebraska 
corporations already in existence, Nebraska corporations hereafter 
created, but which have been in existence one year or more at the 
time of such sale, and corporations of other states which have 
been in existence five years_or more at the time of such sale, the 
majority’ of whose stockholders and officers were at the time of 
commencing business and were at the time of the approval of 
said law citizens of the state of Nebraska. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: Yours of the 3lstinstant duly received. You 
call my attention to subdivision b, section 3, chapter 199, 
Session Laws of 1913, commonly known as the ‘‘ Blue Sky”’ 
law, which is as follows: 

“This act shall not include within its purview sales of stock in 
Nebraska corporations already in existence, and in Nebraska corpora- 
tions hereafter created, but which have been in existence one year or 


more at the time of such sale, and incorporations of other states which 
have been in existence five years or more at the time of such sale, 
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the majority of stockholders, directors, and officers of which were at 
the time of commencing business and are at the date of the approval 
of this act, citizens of the state of Nebraska, nor individual sales of 
securities owned by the seller prior to the taking effect of this act and 
purchased by such seller prior to March 1, 1913, when no commission 
or other compensation of any character whatsoever is to move in the 
transaction, and no publicity is used in accompanying the sale.” 


The question is as follows: 


“Do the words ‘when no commission or other compensation of any 
character whatsoever is to move in the transaction, and no publicity 
is used in accomplishing the sale,’ at the conclusion of said paragraph 
above referred to, apply to Nebraska corporations already in existence, 
Nebraska corporations hereafter created, and corporations of other 
states, which have been in existence five years or more and the major- 
ity of whose officers are citizens of this state, or do said words have © 
application only to the sales of securities owned by the seller prior to 
the taking effect of this act, when purchased by such seller prior to 
March 1, 1913?” 


The grammatical construction of this subdivision b indi- 
cates that the words, ‘‘when no commission or other com- 
pensation ete.,’’ are intended to modify the clause imme- 
diately preceding it, which relates to the sales of securities 
owned by the seller prior to the taking effect of this act. 


Ordinarily statutes are construed in accordance with the 
usual rules of grammatical construction, but this rule is not 
followed when it clearly appears that the legislature had a 
different intention. It is difficult to determine what was the 
true legislative intent concerning this matter. Our supreme 
court has held: 


“A proviso should be construed as referring to what immediately 
precedes it only, unless a different intention is apparent from the act 
itself.’ (School District v. Coleman, 39 Neb., 391.) 


While the words under consideration are not strictly a 
proviso, they are clearly qualifying terms, and the rule laid 
down by the court would evidently apply. 

“By what is known as the doctrine of the ‘last antecedent,’ relative 


and qualifying words, phrases, and clauses are to be applied to the 
words or phrase immediately preceding, and are not to be construed 
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as extending to or including cthers more remote, unless such extension 
is clearly required by a consideration of the entire act.” (36 Cyc. 1123.) 


The supreme court of the state of Minnesota had under 
consideration one of the provisions of the charter of a city, 
the construction of which was very similar to this 
law. A part of the syllabus in that case is as follows: 


“The charter of the city of Minneapolis authorizes the city council 
to license and regulate ‘shows of all kinds, circuses, concerts, places 
ot amusement and museums for which money is charged for entrance 
into the same.’ It is held; (a) That the clause, ‘for which money is 
charged for entrance into same,’ refers to ‘museums’ only, and does 
not qualify any other preceding word or subject; and (b) that the 
theater conducted by defendant, as stated in the opinion, comes within 
the class designated in the charter as ‘amusements,’ and is subject to 
the regulation and control of the municipal authorities, though no 
admission fee is charged for entrance therein.’”’ (State v. Schaffer, 104 
N. W., 139.) 


These rules of construction lead me to hold that the last 
clause of this law relating to commission, compensation, and 
publicity is intended to modify the clause immediately pre- 
eeding it, and that the sales of stock in Nebraska corpora- 
tions already in existence, in Nebraska corporations here- 
after created, but which have been in existence one year or 
more at the time of such sale, and corporations of other 
states which have been in existence five years or more at the 
time of such sale, the majority of whose stockholders and 
officers were at the time of commencing business and were 
at the time of the approval of this law citizens of this state, 
are not within the purview of this act. 

Very respectfully, GRANT G. MARTIN, 

July 31, 1913. Attorney General. 
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Blue Sky Law—Domesticated Foreign Company. 


A foreign corporation organized under the laws of a sister state, 
although it has become domesticated under the provisions of the 
Nebraska laws, is not entitled to exemption from the provisions 
of the Blue Sky law. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: Your communication of the 6th instant is 
as follows: 

“T am directed by the commission to ask for your opinion in writing 
en the question as to whether a foreign corporation who has filed its 
articles with the secretary of state and a resolution with the board of 
directors thereof, agreeing to comply with the laws of the state, shall 
be treated under the provisions of the Blue Sky law as a domestic 
corporation or as a foreign corporation.” 


In 1889, the legislature passed an act, now known as sec- 
tion 4137, Cobbey’s Annotated Statutes of 1911, which is 
as follows: 

“That any corporation organized under the laws of any other state 
or states, territory or territories, which has filed, or may hereafter 
file with the secretary of state of this state a true copy of its charter 
or articles of association, shall, on filing with the secretary of state 
a certified copy of a resolution adopted by its board of directors, accept- 
ing the provisions of this act, be and become a body corporate of this 
state.” 


Under this act, when a foreign corporation accepts the 
provisions of the general corporation laws of the state, it 
is declared to be a body corporate of this state, and, hence, 
is entitled to all of the privileges contemplated by the cor- 
poration laws of the state. 

The last session of the legislature passed what is now 
known as the ‘‘Blue Sky’’ law. It provides that foreign 
corporations shall include every corporation organized out- 
side of the state of Nebraska, and that.domestie corpora- 
tions shall include every corporation organized under and 
pursuant to the laws of the state of Nebraska. These pro- 
visions of the Blue Sky law make the character of the cor- 
poration, as to whether it is domestic or foreign, depend 
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upon the place of its organization The Blue Sky law 
further provides that corporations of other states which 
have been in existence five years or more at the time of such 
sale, the majority of stockholders, directors and officers of 
which were at the time of commencing business, and are at 
the time of the approval of this act, citizens of the state of 
Nebraska, are exempt from the provisions of the act. 

It would seem from this that the legislature intended to 
define the class of foreign corporations which are exempt 
from its provisions, and to limit them to the class whose 
stockholders and officers were citizens of this state. Infer- 
entially, it would follow that corporations organized in 
other states, which were not of this class, would not be 
entitled to exemption from the provisions of the Blue Sky 
law. 

These considerations lead me to conclude that a corpora- 
tion organized in a sister state, although it has become 
domesticated under the provisions of section 4137, above 
quoted, is not entitled to exemption from the application of 
this act. 


Very respectfully, GRANT G. MARTIN, 
August 7, 1913. Attorney General. 


Blue Sky Law—Existence of Corporations. 


The phrase “Nebraska corporations already in existence,’ found in 
subdivision b, section 3, Blue Sky law, has reference to such cor- 
porations as were in existence at the time said act took effect and 
not to such corporations as were in existence at the time of the 
passage and approval of the act. 


Nebraska State Railway Commission, Lincoln, Neb. 
Gentlemen: This department is in receipt of yours of the 
6th instant, which is as follows: 


“Directing your attention to paragraph b, section 3, Blue Sky law, 
I am requested by the commission to ask for your opinion in writing 
as to whether the phrase ‘Nebraska corporations already in existence’ 
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should be interpreted or construed to mean corporations in existence at 
the time of the passage and approval of the act, or at the time the law 
became effective.” 


The phrase ‘‘ Nebraska corporations already in existence’’ 
evidently has reference to such corporations as were in 
existence at the time this act took effect, which would be on 
the 17th day of July, 1913. This is the construction usually 
given to similar statutes, unless a different intention may 
be clearly drawn from the subdivision or act itself. Inas- 
much as other parts of this same subdivision exempt foreign 
corporations which have been in existence five years or more, 
and the majority of whose stockholders and officers were at 
the time of commencing business, and at the date of the 
approval of this act, citizens of the state of Nebraska, it 
would seem that the legislature did not intend to include 
Nebraska corporations already in existence at the time of 
the passage and approval of the act, else it would have so 
“expressed itself. 

Failing to apparently express that intention, it occurs to 
me that the phrase ‘‘Nebraska corporations already in 
existence’’ has reference to such corporations as were in 
existence prior to the taking effect of the act, rather than 
prior to the passage and approval of the act. 


Very respectfully, GRANT G. MARTIN, 
August 7, 1913. Attorney General. 


Blue Sky Law—Value of Shares of Stock. 


No company, selling its own securities in the state of Nebraska to 
persons outside of the exceptions contained in subdivision b, 
section 3, Blue Sky law, is permitted to sell its stock at less tham 
the par value of $100 a share. 


Nebraska State Railnxay Commission, Lincoln, Neb. 


Gentlemen: I find that your inquiry of June 4th has been 
overlooked. It is as follows: 
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“I am directed by the commission to ask from you a written opinion 
upon the question submitted herewith: 

“Section 11, Senate File 4, passed by the last legislature and known 
as the ‘Blue Sky’ law, provides: 

““ “Sec. 11. Before offering or attempting to sell any securities to 
any person or persons, except to a dealer as herein defined, or to a 
corporation, or offering to do any business whatever in this state or 
with a person residing in this state, excepting that of preparing the 
documents hereinafter required, every ‘“‘company selling its own secur- 
ities’ shall comply with the following requirements:’ 

“One of the requirements referred to is indicated under subdivision 
8, section 11, and reads as follows: 


“* “9. The par value of all stocks sold or offered for sale must be 
one hundred dollars.’ 

““A number of companies which are now ‘selling their own securities’ 
in this state (the law not yet being operative), and others which pro- 
pose doing so, desire to sell certificates of stock whose par value varies 
from $100.00 per share, and in others $5.00, $10.00, $25.00 and $50.00 
per share, depending on the articles of the company. 

“Under the provisions of the law referred to, must all companies 
affected confine their stock-selling operations to shares of the par value 
of $100.00?” 

It will be noted that subdivision b, section 3, exempts 
certain corporations from the provisions of this law. Sec- 
tion 11, of this act, permits a company to sell its own secur- 
ities to a dealer or to another corporation, but in case of such 
company wishing to sell its own securities to persons out- 
side of these exceptions, it must comply with certain pro- 
visions. Among them is the following: 

“The par value of all stock sold or offered for sale must be one 
hundred dollars.” 

This provision should be interpreted as if it read as fol- 
lows: 


The par value of each share of stock sold or offered for sale must 
be one hundred dollars. 


It is safe to say that the legislature used the words ‘‘par 
value’’ in the same sense in which they are used in commer- 
cial and financial circles, and in the ordinary business affairs 
of life. The term ‘‘par value,’’? when used to refer to the 
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value of a bond or share of stock, means a value equal to 
the face of the bond, or share of stock. (Village of Ft. 
Edward v. Fish, 50 N. E., 973.) The legislature evidently 
had some purpose in undertaking to fix the shares of stock 
in this class of securities at one hundred dollars each. Just 
what that purpose was, I cannot say. It might have been 
to prevent the sale of stocks issued for smal] amounts, which 
were of a questionable character, and, by reason of the 
smallness of the shares of such stock, might be sold more 
readily to persons of moderate means, such as is often the 
case with reference to mining stocks, ete. 
Very respectfully, GRANT G, MARTIN, 
August 7, 1913. Attorney General. 


Blue &ky Law—Dealers in Securities. 


Under the Blue Sky law, every dealer in securities not expressly 
exempted from the provisions of said law should take out a 
permit to do business in this state and pay the required license 
fee, but such permit is not required of a dealer who deals only 
in securities exempted from the provisions of said act. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: Yours of the 12th instant asks for my 
opinion as to whether or not Senate File 4, passed by the 
last legislature, and better known as the Blue Sky law, 
requires every ‘‘dealer’’ to apply for, and to take out, a per- 
mit to do business in this state, regardless of the kind of 
securities that such ‘dealer sells or offers for sale. 

While subdivision 1, section 1, of said act, defines the word 
‘‘dealer’’ and makes the same applicable to every individual 
who sells or attempts to sell, within the state, any stocks, 
bonds, or other securities of any kind or character whatso- 
ever, it must be observed that section 2, of said law, classi- 
fies those persons, companies, and dealers who are subject 
to the provisions of the act, and expressly exempts from its 
provisions dealers and others who sell, or negotiate for sale, 
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to any person in this state any stocks, bonds, or other secur- 
ities except such as are hereafter excepted. 

Referring to section 4, of said act, government bonds, 
state bonds, and county bonds, in all about fourteen differ- 
ent classes of securities, are exempted from the provisions of 
this law. 


Sections 12 and 13, of the act, also indicate that a 
“dealer,’’ who sells or offers for sale any character of 
securities, should first obtain a permit therefor. However, 
it does not seem to me that a fair interpretation of this law 
would require a ‘‘dealer’’ to secure a permit and pay a 
license therefor in order to lawfully sell securities which 
ure designated by section 4 as exempt from the provisions 
of the law. I 

It follows that a ‘‘dealer,’? who deals only in such 
exempted securities, is not required to pay a license fee 
ond secure a permit therefor, and that when he undertakes 
te sell or offer for sale, to persons other than ‘‘dealers’’ or 
“‘corporations,’’? securities which are not expressly 
exempted from the provisions of the act, he should pay the 
license fee required by law, and be duly authorized to act 
as a dealer by your body. 

Very respectfully, GRANT G. MARTIN, 


August 13, 1913. Attorney General. 


County Commissioners—Issuing Saloon Licenses. 


The county commissioners, of a county having 150,000 inhabitants, 
may issue a license for a saloon to be located within two miles 
of a city, even though such location is within two miles of an 
incorporated village. 

Geo, A. Magney, Esq., County Attorney of Douglas County, 
Omaha, Neb. 


Dear Sir: I have yours of the 11th instant, which is as 
tollows: 


“Section 1, chapter 50, relative to “Liquors,” contains, among others, 


120 REPORT OF THE ATTORNEY GENERAL 


the following provision: 

“ “Provided in counties having 150,000 inhabitants the county com- 
missioners may also issue licenses within two miles of any city within 
said county.’ 

“We have a difference of opinion here as to whether our board of 
county commissioners can issue a license for a saloon within two miles 
cf the village of Benson. Will you be kind enough to let me have your 
opinion in reference to this matter?” 


The section referred to prohibits the county board from 
issuing a license for the sale of any liquors within two miles 
of any city or incorporated village. Two classes of munici- 
palities, cities, and incorporated villages, are recognized by 
the provision. Then follows the provision referred to by 
you, which makes an exception in counties having 150,000 
inhabitants and permits the county commissioners of such 
counties to issue licenses within two miles of any city in 
said county. 


Incorporated villages are not expressly included in this 
exception, nor do I think the words ‘‘any city’’ were 
intended to include villages. From these provisions, it 
appears that the county board has authority to issue saloon 
licenses within two miles of any city in a county having 
150,000 inhabitants, but, in a county having a population 
of less than 150,000 inhabitants, the county board has no 
right to issue licenses within two miles of a city or incor- 
porated village. 


If, however, the county commissioners should see fit to 
license a saloon within two miles of the city of Omaha, as 
it would have a right to do under the last provision of 
said section, the fact that said saloon would still be within 
two miles of the incorporated village of Benson would not 
preclude the commissioners from issuing the license. Under 
such state of facts, the last provision of said section would 
govern. In the absence of such state of facts, the commis- 
sioners of Douglas county would have no right to license a 
saloon within two miles of an incorporated village, but 
would have the right to issue a license for a saloon within 
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two miles of a city defined as such by statute. 
Very respectfully, GRANT G. MARTIN, 
August 14, 1913. Attorney General. 


Blue Sky Law—Limitation of Stock Sales—Dealer. 


The limitation of the sale of stocks to such as have a par value of $100 
does not apply to a dealer selling such securities. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: I beg to acknowledge receipt of yours of 
the 12th instant, which is as follows: 


“The Nebraska State Railway Commission, desirous of further 
information concerning the irierpretation of Senate File No. 4, known 
as the ‘Blue Sky’ law, passed by the legislature of 1913, directs me to 
ask you for an opinion in writing as to whether or not the limitation 
of the sale of stocks to such as have a par value of $100 applies only 
to companies selling their own securities in this state, or whether it 
would also apply to a dealer selling such securities. 

“Section 11 of the law reads as follows: 

“Sec. 11. Before offering or attempting to sell any securities to 
any person or persons, except to a ‘dealer’ as herein defined, or to a 
corporation, or offering to do any business whatever in this state or 
with a person residing in this state, excepting that of preparing the 
documents hereinafter required, every “company selling its own secur- 
ities’’ shall comply with the following requirements:’ 

“Among the requirements referred to by this section is subdivision 
g, which reads as follows: 

“‘e  The par value of all stocks sold or offered for sale must be 
one hundred dollars.’ 

“Section 12 of the act reads as follows: 

“ See. 12. Before offering or attempting to sell any securities to 
any person or persons, except to a ‘“‘dealer’”’ as herein defined, or to a 
corporation, or offering to do any business whatever in this state, or 
with any person residing in this state, excepting that of preparing the 
documents hereinafter required, every ‘‘dealer” shall comply with the 
following requirements:’ 

“The requirements under said section 12 make no reference to sub- 
division g, of section 11, or to the par value of the stock to be sold by 
such ‘dealer,’ the possible inference being that if the stock were sold 
by a ‘dealer’ and not by the company itself the $100 par value 
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rule would not apply. : 
“An early reply to this inquiry will be appreciated.” 


This department has heretofore held that subdivision g, 
section 11, requires that each share of stock sold or offered 
for sale, by every ‘‘company selling its own securities,’’ 
shall be of the par value of $100, and that every such com- 
pany shall comply with that requirement, as well as a num- 
ber of others mentioned in said section 11. 

Under the provisions of section 3, dealers who make sales 
of securities to other dealers, or to corporations, are exempt 
trom the provisions of this act. 

Under section 12 of the act, every ‘‘dealer’’ is required to 
comply with certain provisions. 

As stated by you, subdivision g, of said section 11, rela- 
tive to the par value of stocks, is not included among these 
requirements to be complied with by a dealer. Hence, it 
follows that the answer to your question may be determined 
by the fact as to whether a dealer could be successfully 
prosecuted if he saw fit to offer for sale stocks or securities, 
the par value of whose shares was made less than $100 each. 
This not being one of the requirements prescribed by law 
for a dealer to comply with, a dealer who had come into 
possession of shares of stock, the par value of whiéh was 
fixed at less than $100 each, could not be successfully prose- 
cuted for offering to sell or selling the same. It may be 
argued that this would enable a ‘‘company selling its own 
securities’’ to circumvent the law by selling the same to a 
dealer, and then permitting the dealer to sell to the public. 
If this be true, it is the fault of the law and cannot be 
avoided, although it is doubtful whether such a company as 
defined in this act could transfer its own stocks to a 
“‘dealer’’ so as to suecessfully avoid the requirement rela- 
tive to par value of its shares of stock. 

Very respectfully, GRANT G. MARTIN, 

August 22, 1913. Attorney General. 
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Blue Sky Law—Sale of Fractional Share of Stock. 


A company selling its own securities should not be authorized by the 
commission to sell fractional parts of a share of stock to different 
individuals. 


Under the Blue Sky law, one or more shares of stock of the par value 
of $100 each may be sold to persons desiring to buy the same. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: I have yours of the 21st instant, which is as 
follows: 


“Iam directed by the Nebraska State Railway Commission to submit 
to you the following inquiry received from Mr. E. W. Reed, special 
examiner for the commission’s ‘Blue Sky’ department, and to request 
of you a written opinion upon the question involved. Mr. Reed’s 
communication is: 

“ «* company has recently been organized for the purpose of oper- 
ating a line of co-operative stores in Omaha and South Omaha. This 
company has applied for a permit to sell its securities under the Blue 
Sky law. Among other provisions in its articles of incorporation is the 
following: 

* *Article 4. The authorized capital stock of this corporation shall 
be One Hundred Thousand Dollars ($100,000.00), divided into Seven 
Hundred and Fifty (750) shares of preferred stock of One Hundred 
Pollars ($100) each and Two Hundred and Fifty (250) shares of com- 
mon stock of One Hundred Dollars ($100) each, which shares of stock 
or fraction thereof shall be fully paid when issued, either in cash, 
real or personal property or its equivalent, as shall be determined by 
the board of directors, and shall be non-assessable. At the meetings 
of the stockholders each share of common stock only shall represent 
ten votes, which may be cast either in person or by proxy.’ 

“It is desired to obtain the written opinion of the attorney general 
on the following points: 

“1. Ts the foregoing article of incorporation in violation of para- 
graph g, section 11, of the Nebraska Blue Sky law? All certificates 
issued by the said company to read $100 par value in case of the sale 
of less than $100 worth of stock, the same to be designated as one 
or more tenths of a share. 

“2. If it is found that said company cannot sell its own securities 
to the public and should sell such securities to a dealer, can such dealer 
then sell the securities as above described to the general public? 

‘© «3. If it is the opinion of the attorney general that a fractional 
part of a share of stock having a par value of $100 cannot be sold 
by the company issuing such securities, will the same strict construc- 
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tion of the section providing that ‘‘the par value of all stock sold or 
offered for sale must be $100” permit such company to sell more than 
$100 worth of stock to one party?’ 

“An early response to this request will be greatly appreciated.” 


Every ‘‘company selling its own securities’? should make 
the par value of each share of its stock $100. The ecommis- 
sion is authorized to issue a permit to every ‘‘company sell- 
ing its own securities’? which complies with this provision 
and the others designated in said section 11. The ecommis- 
sion should not by this permit authorize such company 
to sell fractional parts of a share, snch as one or more 
tenths of a share, of stock to different individuals. This 
would be authorizing such company to circumvent the plain 
provisions of the law. If such company has the right by 
law to sell a fraction of a share, it would have such right 
without authority from the commission, and the commission 
ought not to grant a company the right to do something 
which would nullify one of the provisions of the law. — 

Your second question is answered in a prior opinion of 
ihis department, as of this date. 

In answer to your third question will say one or more 
shares of stock of the par value of $100 each may be sold to 
persons desiring to buy the same. 

Very respectfully, GRANT G. MARTIN, 

August 22, 1913. Attorney General. 


Collection of Taxes—Care of Insane Patients. 


Taxes standing against the various counties of the state, for the care 
of insane patients from the year 1888 to 1891, are valid and col- 
lectible. 


Hlon. W B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 
Dear Sir: I beg to acknowledge receipt of the following 
letter from your office: 


“We find on the books of this office charges against the different 
counties of the state for the care of insane patients, running from the 
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year 1888 to July 31st., 1891, on some of which there still remains a 
balance. As we have reason to believe that all services for which these 
charges are made were rendered previous to July 31st., 1891, I would 
like to know if this unpaid balance is collectible under our laws.” 

These charges which you find on the books of your office 
against the different counties of the state are for the board 
and care of insane patients for several years prior to 1891. 

Prior to July, 1891, section 46, chapter 40, Compiled Stat- 
utes of 1889, provided that the sum to be paid per week 
for the board and care of patients in the insane asylum 
should be fixed by the board of trustees of that institution. 
Section 47, of the same chapter, authorized the superintend- 
ent of the institution to certify to the auditor the amount 
fixed upon by the board of trustees; by said section, it was 
made the duty of the auditor to notify the county clerk of 
each county of the amount owing thereunder, and it was the 
duty of the board of county commissioners to make a levy 
to pay such amount. 

In 1891, the legislature repealed section 46, leaving sec- 
tion 47 in the statutes, and your office since that time has 
made no further demand upon the counties for the board 
and care of the insane patients. 

I find that sections 46 and 47, referred to above, were con- 
sidered by the supreme court in State v. Douglas County, 
18 Neb., 601. These sections were declared to be valid and 
enforceable. Chief Justice Maxwell dissented, on the 
ground that the state officers were already fixing the rate 
of taxation for the entire state for a sum sufficient to sup- 
port the hospital. It was his opinion that to require a sec- 
ond levy for this purpose from the individual counties would 
be double taxation. 

By reason of the decision of the court in State v. Douglas 
County, supra, the latter county levied a tax and paid its 
indebtedness to the state. If this tax were legal in Douglas 
county, of course, it was legal in all the other counties in 
the state, which have sent insane patients to the hospital. 
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Many of the counties complied and their accounts have been 
squared. 

I find that the supreme court, in 1893, in the case of Bald- 
win v. Douglas County, 37 Neb., 287, cast a cloud over the 
decision of the court in State v. Douglas County, 18 Neb., 
601, by saying: 

“To enforce the performance of this duty a mandamus proceeding 
was prosecuted in this court against the defendant in error herein, 
resulting in an order granting the writ as prayed. (State ex rel., 
Attorney General v. Douglas County, 18 Neb., 601.) There was filed 
in that case a dissenting opinion by Chief Justice Maxwell, so that the 
propositions therein discussed cannot as yet be recognized as settled 
beyond question; indeed, having regard simply to the weight of argu- 
ment, we believe the views of the chief justice should have prevailed.” 

However, the earlier decision of the court was not 
expressly overruled, and I take it that it is the law. Because 
of the decision of the court in State v. Douglas County, 
supra, and because, by reason of that decision, most of the 
counties have complied with the provisions of the law and 
paid the tax, I am of the opinion that the tax now standing 
on your books against the remaining counties is valid and 
collectible. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
August 25, 1913. Assistant Attorney General. 


Blue Sky Law—Fee for Examination and Report. 


The fee exactéd by the Nebraska State Railway Commission of a cor- 
poration, under the Blue Sky law, is the fee for examination of 
the data submitted and report thereon, rather than the fee for 
issuing the permit, and such fee cannot be returned to the cor- 
poration should the permit be refused. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: This is to acknowledge receipt of yours of 
the 2nd instant, which, in part, is as follows: 
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“Upon request of Mr. E. W. Reed, special examiner of the Nebraska 
State Railway Commission’s ‘Blue Sky Department,’ I am directed 
by the commission to ask of you an opinion.in writing as to the legal 
effect of certain words contained in paragraph b, of section 11, of the 
‘Blue Sky’ law, which paragraph reads as follows: 

“ ‘Receive a permit from the commission, which shall be for one 
year, and which shall be issued only upon the payment of the fee for 
the examination and report, which shall be $25 for the first year, and 
$10 per year thereafter, and a permit for each agent, the fee for issuing 
which shall be $1 per year.’ 

“The reasons calling for this interpretation are as follows: Between 
the date of the passage of the ‘Blue Sky’ law and the date of its becom- 
ing effective, two corporations were organized in this state and applied 
to the ‘Blue Sky’ department for a permit to issue their securities, 
paying into the department the required fee of $25 for examination 
and report. After said applications had been examined and report 
rendered thereon, an interpretation of certain provisions of the law 
was made by the attorney general which relieved these companies 
from taking out a permit. The money collected was paid into the 
state treasury, as required by law, prior to the ruling of the attorney 
general upon the question involved. These companies are now asking 
for a return of the fee paid by them. 

“An opinion from you is, therefore, desired, first, as to whether or 
not these fees should be returned under the facts as herein set forth, 
and, second, whether or not it is possible to return said fees after the 
same have been paid into the state treasury.” 


Under the provisions of the law referred to by you, the 
applicant for a permit is required to file a statement of its 
financial condition, copies of contracts, statement of the 
general plans of its business, copies of securities to be 
offered for sale, and still other information concerning the 
details of the business to be conducted by the applicant. It 
then devolves upon the commission to make an examination 
of the data so submitted, and to determine therefrom as to 
whether or not the company should receive a permit to do 
business in the state, under the provisions of this act. 

For this examination and report by the commission, a fee 
is required to be paid by the applicant. When this fée for 
such examination and report is paid, the commission is 
authorized to issue a permit to the applicant to do business 
ior the first year. 

Taking all these provisions into consideration, it appears 


bt 
iS 
oo 


REPORT OF THE ATTORNEY GENERAL 


that the fee is exacted for the examination and report, and 
is to be treated as a payment for the same, rather than to 
be treated as a fee for issuing the permit. In case the com- 
mission, after making the examination, should find that the 
applicant ought not to receive a permit, the commission 
would still be entitled to the fee for the examination, and, 
hence, would not be required to return it. Especially would 
this be true when the commission had received the fee and 
turned it into the state treasury. There is no way to secure 
a return of fees when they have been paid into the state 
treasury, unless a claim is filed and approved, and an appro- 
priation therefor is made by the legislature. 
Very respectfully, GRANT G. MARTIN, 
September 5, 1913. Attorney General. 


State Institutions—Employees—Relatives. 


No employee of the Board of Commissioners of State Institutions, or of 
any institution under the control of said board, shall be a relative, 
by consanguinity or by marriage, of a member of the board or of 
the chief officer of any institution, except in the cases specially 
exempted by section 24, chapter 179, Session Laws of 1913. 


Board of Commissioners of State Institutions, Lincoln, Neb. 


Gentlemen: This department is in receipt of yours of the 
6th instant, which is as follows: 


“The Board of Commissioners of State Institutions begs to respect- 
fully call your attention to section 24, chapter 179, Session Laws of 
1913, relative to the management of state institutions, wherein it is 
provided: 

“ ‘No employee of the board or of any institution under the control of 
the board shall be a relative of a member of the board or the chief 
officer of any institution. Nothing in this act shall prevent the wife 
or one relative of any chief executive officer of any institution under 
the control of the board from holding a position in said institution, 
if the selection of such employee is approved by all members of the 
board on account of the special fitness or qualifications, of such 
employee for such position.’ 

“It is the desire of this board to have an opinion from your depart- 
ment as to the proper construction of this section of the statute, that 
is, the scope and effect of the statute with respect to the degree of 
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relationship and whether it applies to relatives by blood and also by 
marriage to the chief executive officer or a member of the board, or 
whether to blood relationship only. 

“It is the wish of the board to give this section of the statute such 
2 construction as will fairly carry out the purpose and intent of the 
law-making body in its enactment, and we feel that an opinion from 
your department will be of material assistance in reaching a proper 
conclusion.”” 


Frequently, the courts have been called upon to consider 
the word ‘‘relatives’’ in the interpretation of wills, and they 
have uniformly held this word to include only relationships 
of consanguinity. But, our legislature seems to have used 
this word in its widest popular sense, and in that sense it 
is held to include relations by affinity as well as by blood. 
The purpose of the legislature was to prevent the custom, 
which has become prevalent in some departments and insti- 
tutions of the state, for the heads thereof to permit the 
employment of relatives, either of blood or of marriage rela- 
tionship. The latter part of the law, hereinbefore quoted, 
indicates to my mind that it was used in the popular sense, 
because it expressly authorizes the chief executive officer 
of any institution to employ his wife or one relative, when 
the board shall find that such employee is Specially quali- 
fied for the position. 

Hence, I conclude that this word was ee in the same 
sense as in the case of Marcus v. Leake, 4 Neb., Unof., 357, 
wherein it is said: ; 

“There can be no doubt that a brother-in-law comes within the 
recognized and well-settled meaning of the word ‘relative.’ Winfield, 
Adjudged Words and Phrases, 526; Paddock v. Wells, 2 Barb. Ch. 
(N. Y.), 33; Carman v. Newell, 1 Denio (N. Y.), 25.” 

This will prevent the employment, in the institutions of 
the state, of relatives by marriage, except in the cases spe- 
cially exempted. . 

Very respectfully, GRANT G. MARTIN, 

September 6, 1913. Attorney General. 
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Aliens—Right to Vote. 


An alien, who has declared his intention to become a citizen of the 
United States, even though seven years have elapsed without his 
taking out his second papers, is permitted to vote in this state. 


George A. Magney, Esq., County Attorney of Douglas 
County, Omaha, Neb. 


Dear Sir: I beg to acknowledge receipt of your letter of 
the 15th instant, in which you ask for an opinion from this 
department as to whether or not the limitation placed by the 
federal law of naturalization upon the declaration of inten- 
tion or first papers of citizenship is also a limitation upon 
suffrage in this state. You enclose a circular letter from 
Mr. M. F. Bevington, chief naturalization examiner of the 
United States government, which explains the provisions 
of the naturalization act of June 29, 1906. (34 Stat. at 
Large, 596.) 


This last naturalization act provides that not less than 
two years, nor more than seven years, after an alien has 
made his declaration of intention to become a citizen, he 
shall make and file his petition for the issuance of final 
citizenship papers. By reason of this section of the natural- 
ization act, the federal officials have held that, for pur- 
poses of naturalization, the life of the declaration of inten- 
tion expires seven years after made, and that those made 
prior to September 26, 1906, the date of the act, expire seven 
years after that date. 

‘Your question then is: 

After the expiration of seven years following the taking out of first 
papers, without the completion of naturalization, will an alien be per- 
mitted to vote in this state; and, after the expiration of seven years 
following the enactment of the present naturalization act of September 
26, 1906, will those voters who had previously thereto made their 
declaration of intention to become citizens be disqualified from voting, 


if they have not completed their naturalization by September 26, 
1913? 


The right of suffrage comes from the state and not from 
the federal government. The United States government is 
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given no authority whatever to preseribe the qualifications 
of voters in the states. By the fifteenth amendment, the 
states were prohibited from discriminating against any 
citizen of the United States in the matter of voting, but the 
nation did not pretend, and has never pretended, to say who 
should be the voters in the respective states. 

In Nebraska, the constitution giants suffrage to male 
residents of the following classes: First, citizens of the 
United States; Second, persons of foreign birth, who shall 
have declared their intention to become citizens conform- 
ably to the laws of the United States cn the subject of natu- 
ralization at least thirty days prior to an election. 

This grant does not appear in the least ambiguous. It 
purports to grant to the man of foreign birth, who, conform- 
ably to the laws of the United States on the subject of natu- 
ralization, has declared his intention to become a citizen, the 
right to vote. The legislature cannot impair this right of 
this class of voters. As soon as they have, in a proper court, 
taken the proper oath, they are voters, under our consti- 
tution. Whether or not they complete their naturalization 
is a matter to which the constitution of the state of 
Nebraska apparently is indifferent. The state has delegated 
to these men the right of suffrage upon their taking out 
their first papers. 

I take it that no other power but the state could deprive 
them of that right of suffrage. That their papers become 
obsolete, so far as naturalization is concerned, may be true, 
but they do not lose their force for the purpose of securing 
the right of suffrage. 

In the case of Huber v. Reily, 53 Pa. St., 112, the federal 
law which forfeited the citizenshiy of a deserter was 
brought in question. One who was charged to be a deserter 
from the United States Army tendered his ballot on election 
day, and the judges of election refused to receive it on the 
ground that he was a deserter and was disfranchised. The 
Pennsylvania court held that Congress may deprive a citi- 
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zen of the opportunity to enjoy a right belonging to him as 
a citizen of a state, even the right of voting, but it cannot 
deprive him of the right itself. The court further held: 

“The power to determine who shall or shall not be a voter in a state 
belongs to the state itself, and the constitution of the United States 
gives Congress no power to prescribe the qualifications of electors in 
the states.” 

Citizenship in the nation and suffrage in the state are 
ordinarily held by the same person, but it is not necessarily 
so. The right to vote in the state of Nebraska is granted to 
either a citizen of the United States or an alien who has 
taken out his first papers to become a citizen. There is no 
distinction between these two classes cf voters in the con- 
stitution of the state of Nebraska. The alien who has taken 
out his first papers, and who, under the present law, lets 
seven years expire without completing his naturalization, 
is not a citizen of the United States; but, if he has resided 
in the state of Nebraska the time required under the consti- 
tution he is a voter in Nebraska, and the federal law, putting 
a limitation upon his declaration of intention, does not dis- 
franchise him as a voter in the state of Nebraska. 

In my opinion, the election commissioner for Douglas 
county should permit a man to register and vote who has 
made his declaration of intention to become a citizen of the 
United States, even though seven years elapse without his 
taking out his second papers. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
September 18, 1913. Assistant Attorney General. 


County. Board—Road Dragging. 


The county board should not refuse to adopt the system of road drag- 
ging, unless it finds and decides, by a majority vote, that said sys- 
tem is impracticable and that the roads cannot be improved by 
dragging on account of natural conditions or on account of excess- 
ive sand, rock, or gravel found in their composition. 
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C.N. McElfresh, Esq., County Attorney of Platte County, 
Columbus, Neb. 


Dear Sir: I have yours of the 24th instant, in which you 
eall my attention to House Roll No. 288, which provides for 
a system of road dragging in the various counties of the 
state. 

Among other things, this act requires the county board 
of each county to divide the graded public roads of each 
township or precinct into permanent road dragging dis- 
tricts. It further provides for the appointment of superin- 
tendents of the werk to be done in such districts. The 
county board is also authorized to make a levy each year, 
not to exceed one mill on each dollar of assessed valuation 
of property in the county, and the amount realized there- 
from shall be set apart and designated as the ‘‘county 
dragging fund’’ and shall be expended only for the purpose 
of dragging the roads. The last part of said section 1, of 
said House Roll No. 288, is as follows: 

“Provided, the provisions of this act shall not apply to any county 
or portion of any county if the county board thereof shall by majority 
vote decide that it will not be practicable for the county to adopt said 
system, and that the roads of such county cannot be improved by 


dragging on account of natural conditions or the excessive amount of 
sand, rock, or gravel of which said roads are composed.” 


‘Your question, in substance, is: 


Is it discretionary with the county board to refuse to adopt said sys- 
tem, irrespective of the fact whether or not the roads of said county 
can or cannot be improved by dragging? 


This act is in effect, and has been since its approval, in all 
the counties of the state. The provision, referred to by you 
and quoted herein, affords the opportunity to the county 
board to in a sense suspend the law, so far as the county in 
question is concerned. In order to suspend the provisions 
of the law, the county board shall, by a majority vote, 
decide two things: First, that it will not be practicable for 
the county to adopt this dragging system; Second, that 
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the roads of the county cannot be improved by dragging, 
on account of natural conditions or the excessive amount 
of sand, rock, or gravel of which said roads are composed. 

These matters may be determined by the county board 
on a hearing, if it sees fit, or they may be determined by the 
county board by reason of its general knowledge of the con- 
ditions of the county. When the county board makes a find- 
ing, which includes both of these things, that finding would 
have the effect to take the county out of the provisions of the 
act and entirely exempt it therefrom. These findings of the 
board, by a majority vote, would, in my judgment, be final, 
unless they were reversed by recourse to the courts. It is 
doubtful whether error proceedings might be prosecuted 
from the county board, on findings of this kind, to the dis- 
trict court. It seems that our court has held similar ques- 
tions to be of a governmental or administrative character 
and not subject to judicial cognizance. (Dodge County v. 
Acom, 61 Neb., 376; Tyson v. Washington County, 78 Neb., 
211.) In the event that error proceedings could be taken, 
it would be necessary for the record to contain a full and 
complete hearing on the questions involved. 

Of course, it is the duty of the county board, in case of a 
formal hearing, or on an independent investigation, to 
determine these questions on the conditions in the county 
as they exist and from the evidence disclosed. Conse- 
quently, the county board should not refuse to proceed under 
this law, unless it first finds and decides, by a majority vote, 
that the dragging system is impracticable and that the roads 
cannot be improved by dragging on account of natural con- 
ditions, or on account of excessive sand, rock, or gravel 
found in their composition. 

Very respectfully, GRANT G. MARTIN, 

September 25, 1913. Attorney General. 
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Daylight Burglary Act—Constitutionality. 


Silence on the part of the legislative journals as to any steps necessary 
to the passage of the daylight burglary act, section 2108, Cobbey’s 
Annotated Statutes of 1911, is not sufficient to declare said act 
unconstitutional. 

C. A. Ruby, Esq., County Attorney of Cherry County, Val- 
entine, Neb. 


Dear Sir: I beg to acknowledge receipt of your letter of 
the 26th instant, in whicli you ask for an opinion from this 
office on the following question: 

“Was the daylight burglary act, section 2108, Cobbey’s Annotated 


Statutes of 1911, constitutionally passed by the legislature, and will a 
conviction under it be sustained?” 


This act has been frequently questioned, for the reason 
that the journals of the legislature are silent as to some- 
steps necessary to the passage of the bill. It has-been some- 
time since I examined the journals as to this act, but my 
recollection is clear that it was the journal of the senate 
which was silent as to the adoption of an amendment by the 
house. 

The law on such a question is plainly stated in Stetter v. 
State, 77 Neb., 777, which was a conviction coming from 
your county. In said ease it was held that the enrolled bill, 
bearing the signature of the legislative officers and 
approved by the governor, is prima facie evidence of its 
passage, and that silence on the part of the legislative jour- 
nals as to any of the steps necessary to its passage is not 
sufficient to overthrow that evidence. 

I feel certain that if the question of the constitutionality 
of this law is ever properly raised, the judgment of the court 
will be that the act was constitutionally passed. 

In Schultz v. State, 88 Neb., 618, a conviction under this 
act was sustained. The court said that the time of break- 
ing and entering is immaterial under section 2108. 
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In Coffman v. State, 89 Neb., 313 the trial court and 
counsel had assumed that the daylight burglary act was 
unconstitutional because of alleged irregularities in its pass- 
age, and Coffman was convicted of burglary as defined by 
the old law. The supreme court, in its opinion, states it 
is apparent that both court and counsel overlooked the 
change made in the law by the elimination of the words, 
“fin the night season.”’ 

Of course, in neither of these cases was the evidence of 
the house and senate journals introduced, but the discrep- 
ancy being mere silence and not affirmative proof of 
improper passage, the decision, I am sure, would be the 
same on that point as in the Stetter Case. 

I am, therefore, of the opinion that you need have no 
hesitancy in prosecuting under this section. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
September 29, 1913. - Assistant Attorney General. 


Village—Delinquent Water Rent—County Board—Road 
District. 

Under an ordinance, providing that unpaid water rents are a lien on 
the property where the water is used, a village has the power to 
have the lien for delinquent water rents certified to the county 
clerk and the tax collected as a lien against the real estate 
affected. 


The county board has authority, under section 6099, Cobbey’s Anno- 
tated Statutes of 1911, to divide a single road district, already 
established, into two separate road districts. 


George Losey, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 


Dear Sir: I have yours of the 8th instant, which is as 
follows: 
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“JT would like an opinion from your department on the following 
matters: 

“1. This village owns its water plant, water is furnished each per- 
son that desires it at so much per quarter, and it seems the village has 
passed an ordinance that delinquent water rent may be certified to the 
county clerk for him to place on the tax-list to be collected as a tax 
on the real estate of the delinquent. Is it not a fact that an ordinance 
of this kind is void? 

“2. Has the county board authority under section 6099, Cobbey’s 
Annotated Statutes of 1911, to divide a single road district into two 
separate districts, or does there have to be a certain number of road 
districts in each township?” 


The first question submitted by you is not strictly one 
upon which this department is required to‘give an opinion. 
It relates to the government of the village, and I take it 
that the advice of this department, under the law, when 
strictly construed, is limited to state officers and to county 
attorneys on questions of public revenue and criminal pro- 
cedure. This question can hardly be considered one of pub- 
lie revenue, although it relates to a matter of taxation for 
water rentals in a village. 

I think the answer to your first question is governed by 
the statute which confers power upon cities and villages to 
establish water systems therein, and provides for the bor- 
rowing of money and the issuance of bonds therefor. A por- 
tion of section 8927, Cobbey’s Annotated Statutes for 1911, 
reads as follows: 

“The council or board of trustees of such cities and villages, shall 
have power to make and enforce all needful rules and regulations in 
the erection, construction, use and management of such water works, 
mains, portion or extension of any system of water works or water 
supply, and for the use of the water therefrom, and such cities 
and villages shall have the right and power to tax, assess and collect 
-from the inhabitants thereof such tax, rent, or rates for the use and 
benefit of water used or supplied to them by such water works, mains, 
portion or extension of any system of water works or water supply as 
the council or board of trustees shall deem just or expedient; and all 
such water rates, taxes, or rents shall be a lien upon the premises, or 


real estate, upon or for which the same is used or supplied; and such 
taxes, rents or rates shall be paid and collected and such lien enforced 
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in such manner as the council or board of trustees shall by ordinance 
direct and provide.” 


Thus, the statute expressly confers upon a village the 
power, by ordinance, to make unpaid water rents a lien on 
the property where the water is used, and provides that 
the same may be enforced in the manner directed by ordi- 
nance duly passed by the village authorities. If the ordi- 
uanee is regular in all particulars, it would seem the village 
had the right to have the lien certified to the county clerk 
and the tax collected as a lien against the real estate 
affected. ‘ 

Answering your second question will say the county 
board is authorized by law to divide the county into as many 
road districts as may be necessary, and to alter the bound- 
aries thereof as may seem proper, except that in no case 
shall any road district be so constituted as to be within the 
limits of two distinct voting precincts or townships in 
counties under township organization. (Cobbey’s Anno- 
tated Statutes of 1911, see. 6099.) I do not find any provi- 
sion of law which requires a township to contain any stated 
number of road districts, nor do I find any provision which 
prohibits the county board from dividing a road district 
already established into two or more districts. 

Very respectfully, GRANT G. MARTIN, 

October 10, 1913. Attorney General. 


Tlour—Weight of Sacks. 


Sacks containing flour should conform in weight to the provision of 
section 7524, Revised Statutes of 1913, unless by a special con- 
ract or agreement sacks of different weight are so!d. 


Hon. C. BE. Harmon, Deputy Food Commissioner, Lincoln, 
Neb. 


Dear Sir: In answer to your letter of the 10th instant, 
in which you call my attention to the weights and measures 
law, passed in 1913, and ask for a construction of same, so 
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far as it pertains to the sale of flour in sacks, I will say that 
section 8 of this act provides: 

‘The net weight per barrel or bushel, or divisible merchantable 
quantities of a barrel or a bushel, shall be as follows: wheat flour, per 
barrel, 196 pounds; per half barrel, 98 pounds; per quarter barrel 
sack, 48 pounds; per one-eighth barrel sack, 24 pounds; per one-six- 
teenth barrel sack, 12 pounds; cornmeal per bushel sack, 48 pounds; 


per half bushel sack, 24 pounds; per quarter bushel sack, 12 pounds.” 
(Revised Statutes of 1913, sec. 7524.) 


Section 9, of the same act, among other things, provides: 


“All contracts, sales or purchases hereafter made for work to be 
done, or for anything to be sold or delivered or done, by weight or by 
measure, within this state, shall be taken and construed in terms of 
and according to the standards of weights and measures adopted by 
this act, except where parties have agreed upon any other calculations 
cr measurements; and all statements and representations of any kind 
referring to the weights or measures of commodities sold or pur- 
chased, or exposed for sale, shall be understood in terms of the stand- 
ards of weights or measures aforesaid.” (Revised Statutes of 1913, 
sec. 7525.) 


Construing the provisions of these two sections of the act 
together, it seems to me to be reasonably plain it was the 
legislative intent that, when flour is sold in sacks, the sacks 
shall conform in weight to the provisions of section 8 fixing 
the weight of flour in sacks, unless by a special contract or 
agreement sacks of different weight are sold. 


It occurs to me that the safe way for one to do. who is 
selling flour by the sack, and desires to avoid any question 
as to the legality of his acts, is either to sell sacks containing 
the weights fixed by law, or to make a special contract 
or agreement with the purchaser to receive sacks containing 
a different weight. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
October 14, 1915. Deputy Attorney General. 
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Foreign Corporations—Issuance of Steck. 


Foreign corporations which have not become domesticated under the 
provisions of section 215, chapter 16, Compiled Statutes of 1911, 
cannot successfully be prosecuted for selling, or attempting to 
sell, within the state of Nebraska, their stocks and bonds without 
first procuring an order from the Nebraska State Railway Com- 
mission authorizing the issuance of such stocks and bonds. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: Your inquiry of the 11th instant is as fol- 
lows: 

“Under our stock and bond law, can prosecution be sustained against 
a foreign corporation, organized under the laws of another state, which 
_sells, or attempts to sell, within’ Nebraska, its stock or bonds without 


first securing from this commission authority for the issuance of such 
stock or bonds?” 


The act referred to by you, which deals with the subject 
of issuing stock and bonds, is sections 37, 38, and 39, article 
8, chapter 72, Compiled Statutes of 1911. It provides that a 
common carrier or public service corporation organized 
and incorporated, or hereafter incorporated, under or by 
virtue of the laws of the state of Nebraska, may issue stock, 
bonds, notes, or other evidence of indebtedness, provided 
that an order shall be obtained from veur commission au- 
thorizing the issuance of the same. 


It is further provided by said act that every common 
carrier and public service corporation which shall violate 
any of the provisions of the act shall subject itself to the 
forfeiture of a sum not to exceed $5,000 for each offense. 
Any officer or agent of any common carrier, or public ser- 
vice corporation, who violates, or aids in the violation of, 
the provisions of said act, subjects himself to prosecution 
for a felony, and upon conviction shall be punished by con- 
finement in the penitentiary for not less than one, nor more 
than ten, years. 

This act expressly restricts its provisions to such common 
carriers, or public service corporations, as are organized 
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or incorporated under the laws of the state of Nebraska. It 
is likely this restriction was an oversight on the part of the 
legislature. The legislature might have required foreign 
corporations owning public service properties in this state, 
which properties were used as a basis for the issuance of 
stock and bonds, to have secured from your body authority 
for the issuance thereof before such stock and bonds would 
operate as liens upon their properties located in this state. 


However, when a prosecution is instituted and a com- 
plaint filed for a violation of this act, one of the essential 
allegations should necessarily be that the common carrier, 
or public service corporation, is incorporated under the laws 
of this state. Even though it were the intention of the legis- 
lature to include foreign corporations, they are not regarded 
as included unless specifically mentioned, and a complaint 
or information, charging a violation of the law, cannot be 
aided by inference or the intention of the legislature. The 
proposition is elementary that a complaint or an informa- 
tion, charging a criminal offense, must explicitly state all 
the essentials to constitute such offense under the law, that 
nothing can be interpolated therein, and that its averments 
will not be aided by intendment. (Hase v. State, 74 Neb., 
493). 

It must not be overlooked that the provisions of se¢tion 
915, chapter 16, Compiled Statutes of 1911, provide the 
manner in which foreign corporations may become domesti- 
cated in this state. This is done by filing with the secretary 
of state a copy of their articles of incorporation and a cer- 
tified copy of the resolution, adopted by their boards of 
directors accepting the provisions of this act, by means of 
which, under the law, they become a body corporate of this 
state. When foreign corporations have done this, as is the 
case with some of the public carriers, they are to be regarded 
as being incorporated under the laws of this state. 


In such cases, I think they would be subject to the pro- 
visions of the stock and bond law referred to above, but 
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foreign corporations which have not become domesticated, 
under the provisions of this latter act, could not be success- 
fully prosecuted for failure to procure an order of your 
body authorizing the issuance of their stock and bonds. It 
may be that foreign corporations will take advantage of 
this oversight on the part of the legislature and organize 
with a view of carrying on public service plants within this 
state, thereby avoiding the necessity of submitting their 
stock and bond issue to your body. If this be true, as no 
doubt it will be, I see no way to avoid it until the legislature 
has, in express terms, by some appropriate method, included 
within the stock and bond law foreign corporations which 
may undertake to carry on their line of business within the 
state, and own and operate plants therein. 
Very respectfully, GRANT G. MARTIN, 
October 17, 1913. Attorney General. 


Wife Right—Refund of Inheritance Tax. 


Where an inheritance tax has been erroneously paid on an estate 
which descends to the surviving spouse of a deceased person, in 
lieu of dower, the county treasurer, on satisfactory proof thereof, 
may refund the amount so paid, provided that application for 
repayment is made within two years of the date of such payment. 


If the inheritance tax fund becomes depleted, the county treasurer 
would not be justified in undertaking to make a repayment of an 
erroneous tax out of any other fund belonging to the county. 


Where there is not a sufficient amount in the inheritance tax fund to 
pay each claimant, the several demands should be paid in the 
order in which the claims have been presented. 


A.V. Thomas, Esq., County Attorney of Butler County, 
David City, Neb. 


Dear Sir: In your letter of the 21st instant you state 
that since the rendition of the decision by the supreme 
court of this state, in which the court held that the estate 
which descends to the surviving spouse of a deceased person, 
in lieu of dower, is not subject to an inheritance tax, certain 
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persons, who have paid such tax, are asking that the county 
treasurer refund the same, claiming that such payments 
were erroneous within the meaning of the law. 

Relative to this subject, you ask the following questions: 


“1. Is such a payment within the meaning and intent of said sec- 
tion 11210, Cobbey’s Annotated Statutes of 1911, and should the 
amount so paid be refunded by the treasurer if demand be made there- 
for within the limitation of said section?” 


“2. If a proper matter to refund, the said fund being depleted, 
should same be paid out of any other funds in the hands of the county 
treasurer?” 


“3. If a proper matter for refund, but not payable out of any 
other fund, should the several demands be paid in the order in which 
they are filed, as fast as the county treasurer has money in said fund, 
or should the money be prorated among the several claimants?” 


A part of the syllabus of the decision of our supreme court, 
referred to by you, is as follows: 


“Chapter 28, Compiled Statutes of 1911, abolishing the estates of 
dower and curtesy, gives to the surviving spouse of a deceased per- 
son an enlarged estate of the same kind and nature as that of dower 
or curtesy, and such estate, like dower, is not subject to an inheri- 
tance tax.” (Strahan v. Wayne County, 142 N. W., 678.) 


Said section 11210, Cobbey’s Annotated Statutes of 1911, 
referred to by you, in substance, provides that when any 
amount of said tax shall have been paid erroneously it shall 
be lawful for the county treasurer, on satisfactory proof 
thereof, to refund and pay to the executor, administrator, 
or proper person who has paid such tax in error, the amount 
so paid, provided that application for repayment shall be 
made within two years of the date of such payment. 

According to the decision of the supreme court above 
referred to, an inheritance tax charged against that portion 
of the estate which goes to the wife in lieu of her dower, 
which might be characterized as the wife right, was errone- 
ously paid and should be so considered under the pro- 
visions of said section 11210. If application for refund 
thereof is made within the period of limitation, that is within 
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two years of the date of payment, the same should be 
refunded upon the submission of satisfactory proof. 

Under the provisions of section 11218, Cobbey’s Anno- 
tated Statutes of 1911, this inheritance tax fund is required 
to be kept separate from other funds, and is in fact made a 
special fund, to be expended under the direction of the 
county board. If this fund becomes exhausted, the county 
treasurer would not be justified in undertaking to make a 
repayment of such erroneous tax out of any other fund 
belonging to the county. Such repayment should come out 
of the fund into which the original payments were made, 
and that, of course, is this special fund. Under these cir- 
cumstances, it would be necessary for the claimants to await 
the replenishing of this fund for such amounts as they would 
be entitled to by reason of having made erroneous payments 
into this special fund. 

I find no authority in law for prorating the amount due 
the several claimants, where there is not a sufficient amount 
in the fund to pay each claimant in full. The better course 
to pursue would be for the treasurer to pay the claimants in 
the order in which their claims have been presented. 


Very respectfully, GRANT G. MARTIN, 
October 22, 1913. Attorney General. 
Township—Bridges—Expense. 


In a county under township organization, each township should main- 
tain the ordinary culverts and bridges on that part of the road 
allotted to it by the county board, where such bridges do not cross 
streams, properly so-called. Bridges over streams which divide 
township lines, and those over streams on roads on township lines, 
should be built and repaired at equal expense to each township. 


Lyle E. Jackson, Esq., County Attorney of Antelope County, 
Neligh, Neb. 


Dear Sir: Your communication of the 16th instant is as 
follows: 
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“In a county under township organization, in your opinion, should 
the expense of constructing and maintaining culverts and bridges, 
under which no stream of water flows, in a road located on a township 
line, be sustained equally by the adjoining townships, or, should each 
township bear the cost of constructing and maintaining bridges in 
that portion of the road allotted to it by the board of supervisors, as 
provided by section 6153, Cobbey’s Annotated Statutes of 1911?” 


Said section 6153, Cobbey’s Annotated Statutes of 1911, 
referred to by you, is as follows: 

“Where a public road is located on township lines, the county board 
shall allot the part of such road which such town shall keep in repair, 
und the part so allotted shall be considered as wholly belonging to such 
town.” 


When the county board makes a division of a public road 
located on township lines, as between two townships, each 
township becomes responsible for the maintenance of that 
portion allotted to it. 


The above quoted section relates to ordinary roads, and 
does not, as I view it, contemplate the keeping up of bridges 
over streams which divide township lines or are located near 
thereto. 

Section 6155, Cobbey’s Annotated Statutes of 1911, deals 
with this subject, and provides that bridges over streams 
which divide township lines, and bridges over streams on 
roads on township lines, shall be built and repaired at the 
equal expense of such towns. This section is not designed 
to cover the erection of ordinary culverts or small bridges 
which do not cross streams, properly so called. 

In making a division of a road, as between townships, 
under section 6153, the county board should be disposed to 
make an equitable division as between the townships. 
Where, however, there is a bridge of considerable conse- 
quence over a running stream, the expense of which would 
be onerous if borne by one township, ample provision is 
made for its maintenance by both under section 6155. 

Henee, if it should happen that the county board inadver- 
tently allotted to one township a part of a road under sec- 
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tion 6153, which necessitated an expensive bridge over a 
stream, the township affected by the allotment could seek 
contribution from the adjoining township under section 
6155, or should apply to the county board for a reallotment 
on more equitable terms. 
Very respectfully, GRANT G. MARTIN, 
October 22, 1913. Attorney General. 


Inheritance Tax—Refund—lInterest—Taxation. 


Interest on an inheritance tax erroneously paid on an estate which 
descends to the surviving spouse of a deceased person, in lieu of 
dower, should not be allowed when such inheritance tax is 
refunded, unless the inheritance tax so paid includes interest 
provided by law, and in such case the total amount paid as the 
inheritance tax should be returned. 


The amount of one’s indebtedness cannot be offset against the value 
at which his personal property is taxed. 


George Losey, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 


Dear Sir: I have yours of the 23rd instant, which is as 
follows: 


“TJ would like an opinion from your department on the following 
matters: 


“1. A widow paid an inheritance tax to the county treasurer of 
this county in 1911. In 1913 she filed her claim against the county 
for the amount of the inheritance tax paid, together with interest for 
the period of time named. Granting that under a late decision she can 
recover the amount of the principal, can she recover interest on the 
amount, she not having made application to the county treasurer under 
section 11210, Cobbey’s Annotated Statutes of 1911, for a refund of 
the money paid erroneously?” 


“2, A farmer lists his hogs and corn with the assessor, also his 
new improvements on farm. He now files a claim against the county, 
claiming double taxation, in this, that he owed for the improvements 
on the farm and that when he sold his hogs and corn he paid for the 
improvements. In a case of this kind, can he recover back from the 
county the assessment on the amovnt he claimed’ for indebtedness?” 
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Where an inheritance tax has been paid on that part of 
the property which actually passes to the wife of a deceased 
person, in lieu of her dower, the same should be refunded 
when application therefor has been made within two years 
of the time of payment. Nothing appears in the statute to 
indicate that interest should be figured on the amount of 
this inheritance tax so paid, and for that reason I do not 
think interest on the amount of such refund should be 
allowed. 

Sometimes when the inheritance tax is paid, the amount 
of the payment includes the interest provided by law, and 
when this is the case, of course, the total amount paid as the 
inheritance tax is the amount which should be returned. 

In answer to your second question will say that, under 
the decisions of our supreme court, the amount of one’s 
indebtedness cannot be offset against the value at which 
his personal property is taxed. A taxpayer has the right 
to offset the amount which he owes against the amount of 
his gross credits, except on money loaned, in order to arrive 
at the amount of his net credits which are subject to taxa- 
tion. But, this does not include the right to deduct the 
amount of his debits from the value of his other personal 
property. To illustrate, a taxpayer who owns a horse, and 
owes a part of the purchase price therefor, is not allowed to 
offset the amount which he owes on the horse against the 
value at which the horse is taxed. 

Very respectfully, GRANT G. MARTIN, 

October 25, 1913. Attorney General. 


Examiners of Trust Companies—Compensation. 


Examiners of trust companies cannot be paid out of the fund created 
by the payment of the examination fees of such trust companies, 
unless a specific appropriation of such fund has been made by the 
legislature for that purpose. 
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Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: In answer to your oral request for an opinion 
from this department, as to your right to pay persons 
appointed by you to examine into the affairs of trust com- 
panies out of the fees derived from such examinations, I 
will say that section 4a, article 13, chapter 83, Compiled 
Statutes of 1911, provides: 

“That, hereafter, it shall be unlawful for any executive department, 
state institution, board or officer, acting under or by virtue of any 
statute or authority of the state to receive any fees, proceeds from the 
sale of any public property, or any moneys belonging to the state, or 
due for any service rendered by virtue of state authority, without pay- 
ing the same into the state treasury within thirty days of the receipt 
thereof. And such moneys so paid into the state treasury shall be 


withdrawn therefrom or paid out only upon the proper voucher and 
warrant.” os 


Inasmuch as the fees received for examination of trust 
companies are received by virtue of a statutory provision 
requiring their payment (Compiled Statutes of 1911, ch. 16, 
sec. 241), it would seem that they are among the fees 
required to be turned into the state treasury by the above 
quoted provision of statute. 


This being true, the only question remaining is, can they 
be drawn out again to pay the examiners whose labors have 
earned them, without being specifically appropriated for 
that purpose. I do not think they can be, and, as I have 
been unable to find that the fund, or any part thereof, created 
by the payment of the examination fees of trust companies, 
has been appropriated to pay the expenses of making such 
examinations during the present biennium, I am con- 
strained to believe that the right to use such fund for such 
purpose does not exist. It is, doubtless, merely an over- 
sight that the legislature failed to specifically provide for 
the payment of the persons making these examinations, but 
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it is an oversight which, in my opinion, can be remedied in 
no other way than by a legislative enactment. 
Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
October 28, 1913. Deputy Attorney General. 


Taxes—Protest—Disposition. 


Where taxes are paid under protest, but the person so paying them 
does not file with the county board, within thirty days, the state- 
ment required by section 11061, Cobbey’s Annotated Statutes of 
1911, the county treasurer, at the expiration of such time, should 
dispose of the taxes so paid in the same manner as though no 
protest had been made. 


Howard Saxton, Esq., County Attorney of Thurston County, 
Pender, Neb. 


Dear Sir: I have yours of the 15th instant, which is as 
follows: 

“Where taxes are paid under protest, but the person so paying them 
does not file with the county board, within thirty days, the statement 
required by section 11061, Cobbey’s Annotated Statutes of 1911, shall 
the county treasurer, at the expiration of such time, dispose of the 


same as though they had not been paid under protest, or what are his 
duties concerning them?” 


Said section 11061 provides two methods for the recovery 
of taxes which are paid under protest. (Chicago, B.& Q. R. 
Co. v. Nemaha County, 50 Neb., 397; Chase County v. Chi- 
cago, B. & Q. R. Co., 58 Neb., 274.) 

The first method applies to such taxes as are claimed to 
be invalid because the same were not liable to taxation or 
because the property was twice assessed in the same year 
and taxes paid thereon. Under this method, the taxpayer is 
required to pay such taxes under protest to the county treas- 
urer. It is made the duty of the county treasurer to issue a 
receipt therefor, stating that the same were paid under pro- 
test, the grounds thereof, and whether or not the property 
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was taxable or twice assessed. The taxpayer is required, 
within thirty days after paying such taxes, to file a state- 
ment in writing, duly verified, with the county board, set- 
ting forth the amount of taxes paid under protest and the 
grounds thereof, and to attach thereto the receipt taken for 
said taxes. At the first meeting of the county board there- 
after, the board shall inquire into the matter, and, if it is 
found that the complaint is properly made, the board shall 
issue an order to the county treasurer to refund said taxes. 
If the board finds that the grounds of the protest are not 
true, it shall issue an order to the county treasurer to dis- 
pose of the money the same as though it had not been paid 
under protest. An appeal may be taken from this decision 
in the same manner and within the same time as an appeal 
is taken from the action of the board in the allowance or 
disallowance of claims against the county. The county 
treasurer is required to retain such taxes until the case is 
finally determined upon appeal. 


A second method for the recovery of taxes is provided 
in said section when the tax, or any part thereof, is claimed 
to be invalid for the reason it was levied or assessed for an 
illegal or unauthorized purpose, or for any other reason 
except as above designated. When the taxpayer has paid 
under this subdivision of the statute, he may, at any time 
within thirty days after such payment, demand the same 
in writing from the treasurer, and, if the same shall not 
be refunded within ninety days thereafter, he may sue the 
county or other subdivision for the amount so demanded. 


In order to lay the foundation for an appeal under the 
first subdivision of the statute and under the first method 
referred to, it is necessary for the taxpayer to file a state- 
ment in writing with the county board within thirty days. 
Under the second subdivision and the second method 
referred to, it is necessary for the taxpayer to demand in 
writing, within thirty days after such payment, the return 
cf the taxes, and, if the same are not refunded tc him within 
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ninety days thereafter, he thereby lays the foundation for 
a suit against the county or proper subdivision. To entitle 
the taxpayer to relief under either of said subdivisions, he 
is required to bring himself within the provisions thereof. 
In case he fails to do this, within the limitations fixed by 
statute, the county treasurer should dispose of the taxes so 
paid in the same manner as if no protest or demand in 
writing had been made. 

In the case of City of South Omaha v. McGavock, 72 Neb., 
384, our supreme court has said: 

“Where a statute grants a new remedy, and at the same time places 
a limitation of time within which the person complaining must act, 
the limitation is a limitation of the right as well as of the remedy, and, 


in the absence of qualifying provisions or saving clauses, the party 
seeking to avail himself of the remedy must bring “himself strictly 


within the limitations. Swaney v. Gage County, 64 Neb., 627. 


While this case relates to the subject of special assess- 
ments under the South Omaha charter of 1889, I think the 
rule enunciated therein is applicable to the case in hand. 

Very respectfully, GRANT G. MARTIN, 

November 18, 1913. Attorney General. 


County Attorney—Expenses. 


The county board may lawfully allow and reimburse the county attor- 
ney for actual necessary expenses incurred while investigating 
and prosecuting criminal cases and defending cases brought 
against the county. 


F.S. Baker, Esq., County Attorney of Sioux County, Har- 
rison, Neb. 


Dear Sir: This office is in receipt of yours of the 19th 
instant, in which you state that you have incurred certain 
traveling expenses, such as railroad fare, livery hire, meals, 
and lodging, while in the performance of your duties as 
county attorney in the investigation and determination of 
criminal matters in your county; that you have presented a 
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claim to the county board of your county for such expenses; 
and that the board refuses to act upon your claim until this 
office has rendered an opinion suggesting its duty in the 
premises. You wish to know whether or not the county 
board would be authorized in allowing your claim for actual 
expenses incurred in looking after criminal cases and county 
matters when you find it necessary to travel some distance 
from the county seat. 


I think it is the uniform practice of the various county 
boards of the state to allow claims of this character without 
any question, when it appears that the same were 
necessarily ineurred and the charges therefor are found 
to be reasonable and proper under the circumstances. By 
going to some distant part of the county to investigate 
and determine upon the course to be pursued in criminal 
matters, the county attorney may often save the county the 
expense of subpoenaing numerous witnesses to the county 
seat. When such is his purpose and the effect of his trip, 
the county board should not hesitate about the allowance 
of his legitimate expenses. 

One of my predecessors held that the allowance of such 
claims was within the discretion of the county board, and 
that such board would have the right to audit claims of this 
character the same as other claims presented against the 
county. In the year 1909, our supreme court passed upon 
this question, and said: 

“The matter of allowing a sum to the county attorney to cover 
actual necessary expenses incurred while investigating and prosecut- 
ing criminal cases and defending cases brought against the county 
is within the sound discretion of said board, and said board may, in 
the exercise of such discretion, lawfully allow and reimburse the 


county attorney for such expenditures.” (Berryman v. Schalander, 
85 Neb., 281.) 


You further state that there is more or less trouble aris- 
ing to residents of your county who permit their cattle to 
be pastured in the state of Wyoming, and that the authori- 


OPINIONS 153 


ties in that state are taxing such cattle while the owners 
thereof reside in this state. : 

I know of no way to prevent the authorities of Wyoming 
from taxing cattle which are found within the boundaries 
of that state. 

Very respectfully, GRANT G. MARTIN, 

November 21, 1913. Attorney General. 


Blue Sky Law—Permit To Sell Stock. 


Under the provisions of the Blue Sky law, a Nebraska corporation 
which has been in existence one year or more, and which desires 
to increase its capital stock, is not required to secure, from the 
Nebraska State Railway Commission, a permit to sell or dispose of 
stock provided for in the increased capitalization. 


A corporation which does not dispose of any of its stock to other than 
incorporators is not required, under the Blue Sky law, to secure, 
from the Nebraska State Railway Commission, a permit which 
authorizes the sale of stock to persons generally. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: This office is in receipt of your communica- 
tion of the 22nd instant, which is as follows: 


“T am directed by the commission to request of you an opinion in 
writing as to whether a permit to issue stock, under the provisions of 
the Blue Sky law, will be required in the following instances, to-wit: 

“First. Where a Nebraska corporation has been organized and is 
in existence for over a year, and has issued all the capital stock author- 
ized under its charter. By reason of the growth of its business it 
desires to increase its capital stock by amending its articles. Is it 
necessary to secure a permit in order to sell or dispose of the stock 
provided for in the increased capitalization? 

“Second, The incorporators of a company desire to subscribe for 
the entire issue of capital stock and do not propose to dispose of same 
to the public. Are they required, under the law, to secure a permit 
under such circumstances?” 


In reply to your first question will say that this act does 
not include within its purview sales of stock in Nebraska 
corporations which have been in existence one year or more 
at the time of such sales. The fact that a corporation of 
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this kind is required to amend its articles of incorporation 
and increase its capital stock, so as to properly carry on its 
business, would not, in my judgment, subject such corpora- 
tion to the necessity of securing a permit in order to sell 
the stock representing its increased capitalization. 

Replying to your second inquiry I will say that where the 
incorporators of a proposed corporation purpose subscrib- 
ing for and taking the whole of the capital stock therein, 
and do not intend to rely upon disposing of any of the 
stock to outsiders, under this law they would not be required 
to secure a permit which authorizes the sale of stock to 
persons generally. Should such corporation thereafter con- 
elude to sell its stock to those not incorporators, a permit 
therefor should be secured. 


Very respectfully, GRANT G. MARTIN, 
November 25, 1913. Attorney General. 


Blue Sky Law—Cooperative Associations. 


Cooperative associations of this state are amenable to the provisions 
of the Blue Sky law. 


Nebraska State Railway Commission, Lincoln, Neb. 
Gentlemen: Yours of the 25th instant is as follows: 


“Iam directed by the commission to ask your opinion in writing as 
to whether or not cooperative associations, as defined by Senate File 
88, Session Laws of 1911, sections 228 to 232, inclusive, chapter 16, 
Compiled Statutes of 1911, are required to secure a permit, under the 
provisions of the Blue Sky law.” 


The act referred to by you provides that a cooperative 
company, corporation, or assoéiation is defined to mean a 
cooperative company, corporation, or association which 
authorizes the distribution of its earnings in part, or wholly, 
on the basis of, or in proportion to, the amount of property 
bought from or sold to members, or of labor performed, or 
other service rendered to the corporation. 
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It also provides that any number of persons, not less than 
twenty-five, may be associated and incorporated for the 
cooperative transaction of any lawful business, including 
the construction of canals, railways, irrigation ditches, 
bridges, and other works of internal improvement. 


This act further confers upon such cooperative associa- 
tions the usual corporate powers exercised by general cor- 
porations. Under this law, these cooperative associations 
are also required to pay the same amount of incorporation 
fees as are required by law for like capitalization of general 
corporations in this state. 

The so-called Blue Sky law, which is chapter 199, Session 
Laws of 1913, defines ‘‘domestic’’ corporations, and says 
they shall include every corporation organized under and 
pursuant to the laws of the state of Nebraska. This law 
further defines ‘‘companies selling their own securities,” 
and says they shall include every character of company 
incorporated, or otherwise selling its own stock or securi- 
ties by itself, or through any character of stock promotion 
scheme, or through either or both such methods. 

Section 11, chapter 199, Session Laws of 1913, provides 
that before offering or attempting to sell any securities to 
any person or persons, except to a dealer as therein defined, 
or to a corporation, or offering to do any business whatever 
in this state, or with a person residing in this state, except- 
ing that of preparing the documents therein required, every 
“company selling its own securities’? shall comply with 
the following requirements: Here follow ten requirements, 
designated ‘‘a’’ to ‘‘j,’? inclusive; these include a permit 
from the commission and the requisite that the par value of 
all stock sold, or offered for sale, must be $100. 

Cooperative associations are being organized in a number 
of counties in this state. Some of them are organized for 
the purpose of carrying on an elevator and grain business, 
some for engaging in mercantile pursuits, and, under this 
law, they may be organized for almost any kind of business, 
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including the construction of canals, railways, irrigation 
ditches, bridges, and other works of internal improvement. 
The sale of stock in some cases is limited to members of 
certain organizations, and in other cases the stock is sold 
indiscriminately to the citizens of the locality in which the 
organization is promoted. 

Considering the law under which cooperative associa- 
tions are organized and the general character of the business 
upon which they may enter, is there any possible theory on 
which they are exempt from the requirements of the 
so-called Blue Sky law? The latter law does not specifically 
exempt such cooperative associations, although it specif- 
ically exempts building and Joan eempanies organized in 
Nebraska, corporations organized at the time the law took 
effect, corporations organized thereafter which have been 
in existence one year or more at the time of the sale of their 
stock, and corporations of other states which have been in 
existence five years or more at the time of the sale of their 
stock, the majority of the stockholders, directors, and offi- 
cers of which were at the time of commencing business, 
and were at the date of the approval of the act, citizens of 
the state of Nebraska. 

Had the legislature intended to exempt cooperative asso- 
ciations from the application of the Blue Sky law, it has 
entirely failed to do so specifically or by inference. By the 
phraseology of the act it has expressly included such cooper- 
ative associations. If these associations should not have 
been included, and are compelled to suffer by reason of this 
law, the legislature is chargeable with the wrong, and to it 
they must look for relief. Until the legislature makes plain 
its purpose to exempt them, such cooperative associations, 
the same as other corporations offering their own securities 
for sale, are amenable to the provisions of the Blue Sky 
law. 


Very respectfully, GRANT G. MARTIN, 
November 29, 1913. Attorney General. 
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County Board—Equalization. 


Where a change in valuation is necessary in order to do justice, the 
county board may, every second year, equalize the valuation of 
real property in the county, by raising or lowering the value of 
such tracts and parcels of :ea] estate therein as it may find are 
assessed either too high or too low. 


Henry Seymour, Esq., Secretary, State Board of Equaliza- 
tion & Assessment, Lincoln, Neb. 


Dear Sir: This department is in receipt of your letter 
of the 7th ultimo, wherein you inquire whether county 
boards can legally make an entirely new equalization of 
all real estate next year, regardless of the fact that no 
reassessment of this property will be made by the assessors 
that year. 

In answer to your question I will say that section 105, 
revenue law, provides: 

“All real property in this state subject to taxation shall be assessed 
on the first day of April, 1904, and every fourth year thereafter. 


Which assessment shall be used as a basis of valuation for taxation 
until the next quadrennial assessment except as hereinafter provided.” 


Section 121, of the same act, as originally passed, provided 
for an equalization of assessments of real estate every fourth 
year, except in case of evident error of assessment or of 
apparent gross injustice in over-valuation or under-valua- 
tion of real property, in which ease the county board of 
equalization was allowed to consider and correct said 
assessment at its annual meeting, in any year, as a board 
of equalization. This section was amended in 1909, so as 
to permit the county board of equalization in any county, 
at its meeting in 1912 and every second year thereafter, to 
equalize the value of the real property of the county by 
raising the value of such tracts and lots as are assessed too 
low and by lowering the value of such tracts and lots as 
are assessed too high. 

I am of the opinion that this amendment to the law is 
valid, and that county boards may, every second year, 


158 REPORT OF THE ATTORNEY GUVNERAL 


equalize the valuation of real property in their respective 
counties, by raising or lowering, as the case may be, the 
‘ value of such tracts and lots of real estate therein as they 
may find are assessed either too high or too low. It does 
not follow from this that a board of equalization is com- 
pelled to make a general change in the real estate valuations 
of its county. It is only in cases where a change is neces- 
sary in order to do justice that it is required to make a 
change, and in order to be absolutely on the safe side it may 
be well to notify the owner, in any case where it is proposed 
to raise the valuation of his property, in order that he may 
appear and show cause, if any cause he has, why said 
change should not be made. 
Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
December 1, 1913. Deputy Attorney General. 


Accessory—Place of Trial. 


Should an accessory be tried in the county where the accessorial acts 
were committed? Quaere. 


W. J. Donahue, Esq., County Attorney of Boone County, 
Albion, Neb. 


Dear Sir: I beg to acknowledge receipt of your request, 
over the telephone, for an opinion from this office as to the 
venue for the prosecution of a man charged with aiding, 
abetting, and procuring another to commit a felony. You 
stated that the robbery of the bank at Primrose was com- 
mitted by a principal, who was aided and abetted in com- 
mitting this crime by a person residing in another county. 
The question is: 

Where is the proper place to try this accessory before the fact? 


In reply I will say that this question is one of consider- 
able difficulty. Under the common law, the accessory 
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should be indicted and tried in the county in which the 
accessorial acts were committed. This was expressly pro- 
vided in a statute enacted in 1549, which is regarded in the 
United States as a part of the common law. Where there is 
no statute changing this principle of the common law, the 
weight of authority would be that the accessory should be 
tried in the county where his acts in aiding and abetting 
the crime are done. 


‘Our own court has held that the crime of aiding, abetting, 
or procuring another to commit a felony, as defined in sec- 
tion 1, Criminal Code, is a substantive and independent 
crime. (Oerter v. State, 57 Neb., 135.) 

In view of this holding, and the absence of direct statu- 
tory provision changing the common law, it would seem 
probable the courts would hold that the accessory should 
be tried in the county where the accessorial acts were com- 
mitted. The Tennessee and Texas courts have held to the 
contrary, but Tennessee has a statute which is as follows: 

“When an offense is committed partly in one county and partly in 
another, or the acts or effects thereof constituting or requisite to the 


consummation of the offense occur in two or more counties, the juris- 
diction is in either county.” (State v. Ayers, 67 Tenn., 97.) 


Under that statute, the accessory could be tried in the 
county where the principal crime was committed. 

The Texas court holds that the county where the principal 
crime was committed had jurisdiction to try the accomplice 
or accessory. (Carlisle v. State, 31 ‘Tex. Crim. Rep., 537.) 
But, the Texas court also says that if the accomplice be 
guilty of a distinct offense from the felony committed, then 
the accomplice should be tried in the county where his acts 
as an accessory were committed. The court, however, holds 
that the crime of the accomplice and the principal was the 
same, and, therefore, was committed in the county where 
the crime was consummated. 

The only Nebraska statute which might change the rule 
of the common law is section 424, Criminal Code, and pro- 
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vides that where an offense is committed against the person 
of another, and the person committing the offense is in one 
county and the person receiving the injury is in another, 
the trial may be had in either of the counties. This statute 
would hardly be applicable in the present case. 

Should you try both the principal and the accessory in 
the county where the principal crime was committed, it 
would undoubtedly raise this question, and we would then 
have a direct holding of the Nebraska court. The weight 
of authority, in the absence of statute, seems the other way, 
but the court might take the same view as the Texas court 
and uphold the conviction, if you should secure one. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
December 12, 1913. Assistant Altcrney General. 


Bonds—Registration, 


The secretary of state is not required to join the auditor of public 
accounts in certifying bonds when same are registered, except 
possibly precinct bridge and precinct refunding bonds. 


All bonds should be first registered in the office of the auditor of 
public accounts and by him certified to the county clerk. 


School district and municipal officers are not required to certify bonds. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: Your letter of the 6th instant is as follows: 


“Will you please answer the following questions, at your earliest 
convenience? 

“Is it necessary for the secretary of state to join with the auditor 
of public accounts in making a certificate on bonds when same are 
registered? 

“Are bonds required to be certified by the secretary of state when 
registered? 

“Under the law providing for registration of bonds, is a certificate 
of the county clerk necessary on bonds? 
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“Also is a certificate of the officers of the school districts or munic- 
ipalities necessary?” 


With the exception of the statute relating to precinct 
bridge bonds, I am unable to find any provision of law, as 
the same exists at the present time, requiring the secretary 
of state to join with the auditor of public accounts in the 
registration of the original issue of county, city, village, 
school district, irrigation district, drainage district, and pre- 
cinet bonds. The secretary of state is required to join 
with the auditor in a certificate as to the regularity of the 
issuance of precinct bridge bonds and precinct refunding 
bonds. (Compiled Statutes of 1911 ch. 9, secs. 23, 26.) 

The last legislature passed an-act known as House Roll 
240, which repealed section 10, chapter 9, Compiled Statutes 
of 1911, relative to the registration of county bonds. This: 
act does not specifically repeal those provisions applying to- 
precinct bridge and refunding bonds, and it is doubtful if 
it can be regarded as a repeal thereof by implication. It 
specifically provides that all county, city, village, school 
district, irrigation district, drainage district, and precinct 
bonds shall be first registered in the office of the auditor of 
public accounts and by him certified to the county clerk. 
It is then made the duty of the county clerk to register said 
bonds in the manner prescribed in this act. All such bonds: 
are required to be signed by the proper officers issuing the: 
same, but I find no provision that requires the officers of 
school districts or municipalities to make a certificate im 
relation thereto. 

It follows that the secretary of state is not required to 
join the auditor in certifying bonds, except possibly precinct 
bridge and precinct refunding bonds. But, no harm will 
result should he join in this certificate in all cases. All 
bonds should be first registered in the office of the auditor 
and by him certified to the county clerk. School district 
and municipal officers are not required to certify bonds, 
but I know of no reason why they may not do so if they 
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desire. <A certificate by them would not add to or take from 
the validity or legal registration of such bonds. 
Very respectfully, GRANT G. MARTIN, 
December 13, 1913. Attorney General. 


Insurance Company—Agent—Revocation of License. 


After an insurance company has revoked the license of its agent and 
notified the insurance department of the state of Nebraska of such 
revocation, any acts thereafter on the part of such agent claiming 
to represent the company would be unauthorized, and the agent 
would be liable to prosecution for receiving money under false 
pretenses, in case he collected and retained premiums under such 
revoked license. 


Hon. L. G. Brian, Insurance Commissioner, Lincoln, Neb. 


Dear Sir: I have yours of the 12th instant, in which you 
state that complaint is often made to your department of 
the acts of agents of insurance companies who have been dis- 
charged by the companies but continue to write insurance, 
and collect and retain premiums, under the license issued by 
the insurance department. You wish to know whether the 
acts of these agents bind the companies which they were at 
first authorized to represent, but which authority the com- 
panies revoked by notifying the agents and the insurance 
department. 

Section 57, Insurance Code, among other things, provides 
that no license shall be issued to any agent except upon the 
application of the company upon a form to be furnished 
by, and filed with, the insurance board. 

I understand it to be the custom of the insurance depart- 
ment to issue a license to an agent only when the insurance 
company has made application therefor, and, when the 
license is issued, to transmit the same to the insurance com- 
pany. The insurance company then transmits the license 
to the agent, and under it the agent undertakes to solicit 
business for the company. 
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Undoubtedly, an insurance company would have a right 
to revoke the agent’s authority to act under this license at 
any time it saw fit so to do. After it had revoked the same, 
by notifying the agent of such revocation, such agent would 
have no authority to act for the company and bind it in the 
transaction of business affairs. There is no way by which 
the insurance company could procure the return to it of a 
license which it had transmitted to the agent, if the agent 
refuses to deliver the same. After the insurance company 
has revoked the license of its agent and notified your 
department thereof, any acts thereafter on the part of the 
agent claiming to represent the company would be unauth- 
orized and the agent would be laying himself liable to prose- 
eution for receiving money under false pretenses, in case 
he collected «nd retained y:emimms under such revoxed 
license. 

Tn the future, ! would suggest that when the insurance 
department issues a license, on application of a company, 
to an agent, the department make the Ircense read so it 
will only be in force during the pleasnre of the company. 
Then, when the company hes notified the agent of the r27u- 
eation and alsc wotified the depariment, it would be wise 
for the departinent to also notify the :ge1t that his license 
has been revoked and the same noted of record in the insur- 
ance department. This is as far as the company and the 
department can go to protect the public at large from any 
false representations which an agent might make by 
presenting the old license and not disclosing the fact it had 
been properly revoked. 

Very respectfully, : GRANT G. MARTIN, 

December 16, 1913. Attorney General. 


Common Carriers—Time Tables. 


Under the provisions of the railway commission act, a common carrier 
is not required te apply to the Nebraska State Railway Commis- 
sion for permission to change its train schedules or time tables. 
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Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: Yours of the 12th instant is as follows: 


“Calling your attention to paragraph c, of section 15, of the com- 
mission act, which reads as follows: 

“It is hereby declared to be unlawful for any railway company or 
common carrier to change any rate, schedule, or classification until 
application has been made to the railway commission and permission 
had for that purpose. Any railway company or common carrier vio- 
lating this provision shall be deemed guilty of a misdemeanor, and on 
conviction thereof shall be fined in any sum not exceeding ten thousand 
dollars.” 

“T am directed by the commission to ask your opinion in writing as 
to whether or not the word ‘schedule’ in said paragraph can properly 
be construed and maintained to mean train schedules, or time tables, 
of carriers operating trains between stations in this state, or whether 
it refers only to rate schedules.” 


The section referred to is the last section of the railway 
commission act, and, by its terms, when a railroad company 
undertakes to change any rate, schedule, or classification, 
before proper application has been made to your body for 
permission so to do, said railroad company subjects itself to 
a fine not exceeding $1,000. 


It is an elementary proposition of law that in prosecutions 
the crime denounced must come within the plain provisions 
of the statute. I have examined the entire railway com- 
mission act and observe that the word ‘‘schedule”’ is used 
with reference to rates and charges which are fixed by the 
companies themselves, or, upon proper hearing, are fixed 
by the railway commission. 

Section 6125, Revised Statutes of Nebraska for 1913, 
requires all common carriers to file with the commission, 
on or before a certain date, their freight and passenger 
schedules, classifications, rates, tariffs, and charges. Refer- 
ence is also made in section 6126 to a schedule of rates to be 
fixed by the commission, and section 6128 pertains to the 
decision of the commission after a hearing on a schedule of 
rates, ete. Section 6132 deals with emergency rates, tariffs, 
schedules, orders, circulars, ete. Section 6135 relates to the 
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publication of rates, fares, and charges, and provides 
remedies in case of failure to publish the same. 

So from all these provisions, it is quite plain that when 
the word ‘‘schedule’’ is used it is in connection with the 
subject of the amount to be paid for the transportation of 
freight or passengers. Nowhere do I find any provision 
in the act which refers to train schedules or time tables. 

Therefore, I hold that a prosecution could not be success- 
fully maintained against a company which failed to submit 
the subject of its train schedules or time tables to your body 
for orders thereon. The question as to when trains should 
be run might arise indirectly when the commission is dealing 
_ with the withdrawing of certain train service, but I do not 
think that, under the provisions of the railway commission 
act, a common carrier could be prosecuted for failure to 
make application to the commission for the privilege of 
changing its train schedules or time tables. 

Very respectfully, GRANT G. MARTIN, 

January 17, 1914. Attorney General. 


Products—Sale—Standard of Quantity. 


Products, such as apples and potatoes, can be sold in the state of 
Nebraska by either dry measure or weight. 


Hon. C. E. Harmon, Food, Drug, Dairy, and Oil Commis- 
sioner, Lincoln, Neb. 


Dear Sir: This office has received yours of the 14th 
instant, which is as follows: 


“The new weights and measures law, passed by the last legislature, 
fixes a standard for weights and measures in Nebraska, and I have 
construed this law to mean that products can be sold by either weight 
or measure, or numerical count. Giving you a concrete example and 
a ruling on the same, as follows: A lady purchases a peck of apples, 
the peck of apples contains 11 pounds, but is measured by dry measure 
and not sold by weight. The law says a bushel of apples shall weigh 
48 pounds. If these apples had been sold as a peck of apples by weight, 


166 REPORT OF THE ATTORNEY GENERAL 


they should have weighed 12 pounds. They were not sold this way, 
being sold by dry measure. 

“The question is, did this lady receive a full peck of apples when 
she received only 11 pounds, even though they were sold by dry meas- 
ure, My construction of the law is that such products, as apples, 
potatoes, etc., can be sold by either dry measure or weight. Please 
advise whether you think I am correct in the matter.” 

I think your construction of the law referred to is correct. 
The law recognizes three standards for determining quan- 
tity of certain commodities therein enumerated. The 
standards are measure, weight, and numerical count. The 
law fixes the weight of a bushel of apples at 48 pounds. If 
purchased by weight, 48 pounds should be delivered. If 
purchased by measure, the bushel should consist of 2150 
cubie inches. These standards may be modified by special 
contract of the parties, but, when such is not the case, 
the terms of the statute apply. 

Very respectfully, GRANT G. MARTIN, 

January 17, 1914. Attorney General. 


Deputy Register of Deeds—Salary. 


In counties of 60,000 inhabitants or less, the register of deeds may 
retain an amount not exceeding $1,200 per annum for the salary 
of his deputy, provided the office earns enough to pay the register 
of deeds and the salary of his deputy. 


E. B. McDermott, Esq., County Attorney of Buffalo 
County, Kearney, Neb. 


Dear Sir: Yours of the 17th instant has reached this 
department. It is as follows: 


“The board of supervisors requested me to submit the following 
question to your department: 

“Section 9593, Cobbey’s Annotated Statutes of 1911, provides, ‘that 
jn counties of 60,000 inhabitants or less, the register of deeds may 
retain no more than $1,200 per annum for services of each deputy.’ 

“The board of supervisors fixed the salary of the deputy register of 
deeds at $750 per annum, and the question now presented is, ‘does 
this section fix the salary of the deputy at $1,200 per annum in event 
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that sum is made in fees in addition to the salary of the register of 
deeds, or does it leave it discretionary with the supervisors to fix the 
salary in any sum not exceeding $1,200?’ ” 

Said section 9593, Cobbey’s Annotated Statutes of 1911, 
referred to by you, deals only with the subject of register 
of deeds, his deputies, and assistants. Nowhere does this 
section place upon the county board the burden of making 
a finding that such deputies and assistants are necessary, 
or of prescribing the number and compensation of the same. 
Such power, however, is conferred upon the county board 
in section 9598, Cobbey’s Annotated Statutes of 1911, being 
section 5620 of Revised Statutes of 1913. I construe this 
to give the board power to determine the number of depu- 
ties. 

After a somewhat careful research, I failed to find any 
other provision of statute that makes it the duty of the 
county board to act with reference to the deputies and 
clerks of the register of deeds. The register of deeds in 
counties of 60,000 inhabitants, or less, would be authorized 
to retain not to exceed $1,200 per annum for the services 
of each deputy, nor more than $60 per calendar month for 
the services of each copyist or assistant, provided, of 
course, that in no instance shall he be allowed to retain any 
money for these purposes unless the same shall be actually 
paid to such deputies or assistants for their services. 

Referring to the case in hand, where the county board 
has assumed to fix the salary of the deputy register of deeds 
at $750 per annum, I do not think that the register ought 
to repudiate the order if it has already been acquiesced in 
by him. If the office earns a sufficient amount to pay his 
salary and the deputy clerk hire, under the provisions of 
this section it seems to me that the register of deeds would 
be permitted to retain a sufficient amount for clerk hire, 
not to exceed the amount designated in the statute. How- 
ever, I think in such cases as this, the register of deeds 
ought always to permit the county board to go over the 
subject of administration of his office and recommend tle 
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number of clerks which he should employ. But, as stated 
above, I do not think it could arbitrarily fix the salaries 
thereof so as to make them absolutely binding upon the 
register of deeds. 
Very respectfully, GRANT G. MARTIN, 
January 19, 1914. Attorney General. 


Commission Merchants—License. 


Any person, company, or corporation engaged, in this state, in selling, 
on commission, live stock, grain, or products of the farm, dairy, 
erchard, or garden should comply with the provisions of the 
commission merchant law by taking out a license and giving a 
bond. 


Hon. Clarence E. Harmon, Deputy Food, Drug, Dairy, and 
Oil Commissioner, Lincoln, Neb. 


Dear Sir: I am in receipt of yours of the 20th instant, 
which is as follows: 


“7 find that there is some difference of opinion in regard to the 
law known as the ‘Commission Merchants Law,’ and I desire very 
much that you give me an opinion covering the matter. This law is 
found on page 723 of Revised Statutes of 1913, chapter 24, article 3, 
sections 2570, 2571, 2572, 2573, and 2574. 

“There are numerous concerns in South Omaha engaged in selling 
live stock on commission. Do such concerns come under this law? 

“In Omaha, Lincoln, and other points, there are numerous concerns 
engaged in selling grain on commission. Do such concerns come under 
this law? 

“Do such concerns as wholesale grocers, selling any kind of mer- 
chandise cn commission, come under this law, regardless of the fact 
that the merchandise may be shipped to them from another state? 

“Section 2574 says that whether the commission merchant is a 
resident of this state or not, if he advertises or solicits business, it 
will be necessary to comply with this law. Can I proceed against such 
concerns and force them to comply with this provision?” 


Section 2570, Revised Statutes of 1913, defines ‘‘commis- 
sion merchant’’ and is as follows: 


“Any person, firm, or corporation pursuing or who shall pursue the 
business of selling farm, dairy, orchard, or garden produce, wares, or 
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merchandise of any kind upon consignment for a commission, shall be 
deemed to be a commission merchant.” 


The first question to determine is whether or not a com- 
mission merchant dealing in live stock on commission is 
included within the terms of this statute. If so, it comes 
within the term ‘‘farm produce of any kind.’’ The first 
meaning given the word ‘‘produce’’ in the Standard Dic- 
tionary is: 


“That which is produced, brought forth, or yielded; a product; any- 
thing raised, grown, mined, taken, or manufactured, by human labor 
and skill.” 


From this it will be seen that the word ‘‘produce”’ is 
used interchangeably with ‘‘product.’’? The ‘‘produce of 
the state’’ has been held to include timber, coal, and iron, 
as well as the ordinary crops grown upon land. 


“The term ‘produce of the state,’ as used in Const. art. 2, sec. 30, 
exempting from taxation all articles manufactured ‘of the produce of 
the state,’ embraces whatever is produced or grown in, or is the yield 
of, the state, including crops, timber, coal, and iron, and everything 
produced from or found in the soil of the state.’ (Benedict v. David- 
son County, 67 S. W., 806.) 


The word ‘‘products’’ of the farm has been held to include 
live stock. 


“Pub. Laws 1899, c. 11, sec. 51, imposes on individuals, firms, or 
their agents buying and selling fresh meats from stores, etc., in cities 
or towns of less than 8,000 inhabitants, an annual license tax of $3, 
but exempts farmers vending their own products, and without a regular 
place of business. Section 71 prescribes the penalty. Held, that the 
word ‘products,’ as used in the proviso exempting farmers, included 
live stock and fresh meats. 


“Under the statute, cattle bought by farmers to be grazed and 
fattened on their farms and sold, though not actually ‘produced’ on 
the farm, may be sold by such farmers without a license.” (State v 
Spaugh, 40 8. E., 60.) 

“Swine, horses, neat cattle, sheep, cord wood, hay, as well as vege. 
tables, fruit, eggs, milk, butter, lard, and other provisions for the mouth, 
are strictly ‘products of the farm,’ much more so, indeed, than beef, 
which, though it comes, like everything else, primitively from the 
soil, is as much a manufactured article as leather, cloth, or charcoal. 
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The ox is a product of the farm; beef is a product of the slaughter 
house and the shambles. City of Philadelphia v. Davis (Pa.), 6 Watt 
& S., 269, 279.” (Words & Phrases, Vol. 3, P. 2699.) 

From this it will be seen there is authority holding 
that ‘‘farm produce’’ includes live stock of all kinds pro- 
duced from the farm. In passing this law, the legislature 
had in mind the interests of the seller of the products of the 
farms of this state. This follows from the fact that the 
commission merchant is required to give a bond for the 
protection of those from whom he takes the products to sell 
on commission. It would seem that the legislature intended 
to make the definition cover commission merchants who 
deal in all kinds of farm products. If this were not the 
intention, it would include a small class of such commission 
merchants. 

While there is more or less doubt about this question, I 
think the law should be so construed as to include the sell. 
ing of live stock on commission, the selling of grain on com- 
mission, and the selling, by any person or corporation, of 
products of the farm, dairy, orchard, or garden, where the 
same are placed in the hands of a commission merchant to 
be sold on commission. Any person, company, or corpera- 
tion, who has a place of business in this state, and under- 
takes to sell in this state the products designated above, 
should comply with the law by taking out a license and 
giving a bond. It is possible that if the commission mer- 
chant only dealt in products shipped from another state, 
he might escape a compliance with this law on the ground 
that he was engaged in interstate commerce, but it is 
improbable that a case of this kind will be found. 

Very respectfully, GRANT G. MARTIN, 

February 21, 1914. Attorney General. 


Road Petition—Remonstrance. 


Petitioners for the establishment of a road who subsequently join in 
a remonstrance thereby withdraw their names and make null 
and void such petition. 
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E. B. McDermott, Esq., County Attorney of Buffalo 
County, Kearney, Neb. 


Dear Sir: I have yours of the 23rd instant, which is as 
follows: 

“TI am requested by the board of supervisors to ask your department 
for an opinion on the following question: 

“4 legal road petition, signed by ten electors residing within five 
miiles of the proposed road, was duly filed with the county clerk, as 
provided by section 2857, Revised Statutes of 1913, and all things 
done under said petition, as by statute required. Before the final 
action of the board was taken, a remonstrance was filed against the 
laying of the road, which said remonstrance contained eight of the 
ten names which were attached to the petition. Now the question 
arises: Can the electors who signed their names to the road petition 
subsequently withdraw them by signing the remonstrance, and thereby 
make null and void the petition?’ ” 


In the year 1901, this department held: 


“Before a licensing board has acted upon a petition for a license 
to sell intoxcating liquors, the signer of the petition may withdraw 
his name.” 

In that opinion reference was made to the case of Liviny 
ston v. Corey, 33 Neb., 366, wherein the court held it was not 
error, after a petition for a license was filed with the city 
clerk and notice thereof was given, for the city council to 
permit other freeholders to sign the petition. In that case 
three of the petitioners were permitted to withdraw their 
names after the petition had been filed. 

In the case of Ashley v. Burt County, 73 Neb., 159, the 
supreme court of this state held that a land owner, who had 
united in a petition for the establishment of a public road’ 
and who had expressly waived compensation for damages 
arising therefrom, might withdraw such waiver by filing 
a claim for compensation before the establishment of a 
road. 

I do not like the practice that permits petitioners for 
the establishment of a road to either withdraw their names 
cr participate in a remonstrance, but nevertheless this is 
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a condition that often confronts the county board. 

I observe that section 2858, Revised Statutes of 1913, 
makes the petitioners for the establishment of a public road 
deposit with the county clerk a sufficient sum of money 
to pay for the laying out or alteration of such road, and 
that unless the road is finally established or altered the 
expenses thereof shall be paid out of such deposit. If the 
road is finally established, the money shall be returned to 
the persons who deposited the same. 

In the ease referred to by you, ten qualified petitioners 
signed the petition. Eight of these joined in a remon- 
strance. So far as these eight are concerned, the joining-in 
the remonstrance would be equivalent to withdrawing their 
names from the petition. With that condition confronting 
the board, I do not think it-should proceed and establish 
the road. In that event, of course, the petitioners would 
be held for the payment of the expenses incurred up to this 
point in the proceedings. The board should then await the 
filing of a new petition signed by persons who are sincere in 
having the road established. There is good reason for 
holding that, when the board has once acquired jurisdic- 
tion by the filing of a proper petition, it may retain it irre- 
spective of the wishes of certain petitioners to withdraw 
their names. Nevertheless, in view of the liability of the 
petitioners for the expenses incurred, I think the board 
should treat the remonstrance, backed by a majority of the 
original petitioners, as a withdrawal of the petition. 

Very respectfully, GRANT G. MARTIN, 

February 28, 1914. Attorney General. 


Progressive Party—Ballot—Primary Election. 


The progressive party is entitled to a primary ballot at the next pri- 
mary election, provided it polled at the last general election one 
per cent of the entire vote in the state, county, or district in 
which it seeks to make nominations for office. 
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J. P. Baldwin, Esq., County Attorney of Thayer County, 
Hebron, Neb. 


Dear Sir: I have yours of the 26th instant, in which you 
state that the electors of the progressive party polled 963 
votes in your county at the last general election; that the 
progressive party and the republican party voted for the 
same candidates for state offices; that at the last election 
there was no organization or progressive ticket in your 
county for member of the legislature; and that no nomina- 
tions were made by that party for county attorney, county 
assessor, or county commissioner. In substance, your ques- 
tion is: ; 

Is the progressive party entitled to have a primary ballot at the 
next primary election by members of said party simply filing for cer- 
tain offices, or will it be necessary for that party to meet in mass con- 


vention and form a new party, so far as your county, or subdivisions 
thereof, is concerned? 


You refer to sections 2168, 2169, and 2170, Revised Stat- 
utes of 1913. These sections provide for the organization of 
new political parties. 500 electors are required to meet in 
a state convention; 100 in a congressional, district, or county 
convention; and 25 in a city, village, precinct, or ward con- 
vention, except in cities or counties having a population 
of 50,000 or more, when 200 electors are required to partici- 
pate. These conventions are required to adopt a party 
name and file certificates of nomination with the proper 
officers. ; 

The progressive party was organized in the year 1912, 
under these provisions. The supreme court had the validity 
of this organization under consideration, and held that the 
progressive party was properly organized and as such was 
entitled to a place upon the official ballot at the general 
election held in the year 1912. (Morrissey v. Wait, 92 
Neb., 271.) The principal question determined in that case 
was as to whether a new party might be formed after a 
primary election, so as to entitle it to a place upon the 
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general election ballot. The court held such could be done. 
So that the progressive party has become organized in 
this state and has participated in one general election. In 
my judgment, it is now entitled to a place on the primary 
ballot at the next primary election, the same as any othe: 
political party, provided it polled at the last general election 
one per cent of the entire vote in the state, county, sub- 
division, or district in which it seeks to make nominations 
for office. (Revised Statutes of 1913, sec. 2164.) That is 
to say, if in your county the progressive party polled at 
least one per cent of the entire vote in that county, and it 
appears it did according to your statement as to vote on the 
electors, it would be entitled to a primary ballot for the 
nomination of county officials. If in your subdivision or 
district. where nominations are to be made, the progress- 
ive party polled at the last general clection at least one 
per cent of the entire vote of such subdivision or district, 
it would be entitled to a primary ballot in such subdivision 
or district. 


Referring again to section 2168, Revised Statutes of 1913, 
which requires that 100 electors assemble in a mass con- 
vention in a congressional, district, or county convention, or 
25 in a city, village, precinct or ward convention, I am of 
the opinion that this has reference to the original forma- 
tion of a new party. That is to say, if a new party had not 
been formed in the state, and it was desired to form one 
in a county, it would require 100 electors to assemble in a 
mass county convention for that purpose. But, as stated 
before, the necessity of this is obviated with reference to 
the progressive party because it has already become organ- 
ized as a state party and I judge has received at least one 
per cent of the vote in every county in the state, and per- 
haps in every subdivision thereof. 

Very respectfully, : GRANT G. MARTIN, 

February 28, 1914. Attorney General. 
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Inheritance Tax—Amount—Wife Right. 


The amount subject to inheritance tax should be the net amount of the 
unexempted property to which each heir is entitled, afier the pay- 
ment of costs of administering the estate. 


The wife right of a surviving spouse is not subject to an inheritance 
tax. 


P. F. O’Gara, Esq., County Attorney of Cedar County, 
Hartington, Neb. 


Dear Sir: Answering yours of the 26th ultimo will say 
L think you ate right in holding that the amount subject to 
inheritance tax should be the net amount of the unexempted 
property to which each heir is entitled after the payment of 
costs of administering the estate. It ought not to be neces- 
sary to await the final settlement of an estate in order to 
ascertain, with reasonable certainty, the amount of sueh 
costs. The law requires that the inheritance tax be paid 
within one year from the date of the death of the decedent, 
and that unless it is paid within that time interest is charge- 
able from the date of his death. For that reason, I think the 
costs of administration could be estimated with reasonable 
certainty and due allowance made for the same. 


You are also right in your second proposition, that the 
wife right of the surviving spouse is not subject to an 
inheritance tax. Our supreme court has held that chapter 
23, Compiled Statutes of 1911, abolishing the estates cf 
dower and curtesy, gives the surviving spouse of a deceased 
person an enlarged estate of the same kind and nature as 
that of dower and curtesy, and that such estate, like dower, 
is not subject to an inheritance tax. (Jn re Inheritance Tax, 
of Strahan’s Estate, 142 N. W., 678.) 


Very respectfully, GRANT G. MARTIN, 
Mareh 2, 1914. Attorney General. 
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Drainage District—School Lands—Assessment. 


School lands, within a drainage district, held under contract of pur- 
chase from the state, are assessable according to benefits, but the 
the payment of the tax can only be enforced by the sale of the 
interest of the contract holder, and the rights of the state in 
the lands will not be affected by such sale. 


W. W. White, Esq., County Attorney of Scotts Bluff 
County, Gering, Neb. 


Dear Sir: I have yours of the 28th ultimo, in which you 
ask the following question: 


“Can a drainage district, organized under the provisions of section 
5598, Cobbey’s Annotated Statutes of 1911, legally assess lands within 
such district held under contract of purchase from the state?” 


Lands so held may be assessed according to benefits, but 
the payment of the tax can only be enforced by the sale of 
the interest of the contract holder. The state’s interest 
in the land cannot be affected by such sale. Our supreme 
court has held as follows: 


“School lands that have been sold by the state under contract are 
properly included in a drainage district, and are assessable for bene- 
fit therein. If such lands are sold for such special assessments, sec- 
tion 223, c. 77, art. 1, Comp. St. 1911, applies, and only the interest 
of the original purchaser from the state or his assigns can be sold; 
the rights of the state in the land will not be affected by such sale.’’ 
(Morehouse v. Elkhorn River Drainage District, 183 N. W., 446.) 


Very respectfully, GRANT G. MARTIN, 
March 4, 1914. Attorney General. 


Sheriff—Expenses—Automobile Hire. 


A sheriff cannot enforce the collection of expenses incurred by him 
for livery and automobile hire in the performance of his duties. 


W. L. Rose, Esq., County Attorney of Nance County, Ful- 
lerton, Neb. 


Dear Sir: Your question of the 7th instant is as follows: 
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“Can the sheriff legally file a bill for the actual expense in making 
an arrest, where the amount claimed exceeds the mileage and fees 
specified in the statute and where such excess is due to the fact that 
he was compelled to use an automobile as a means of conveyance, 
and can the county board legally allow such bill?” 


I have heretofore held as follows: 


“The sheriff is limited to the salary provided by law. For such 
salary he must perform all duties relating to his office. I do not 
think the law contemplates reimbursing the sheriff for expenses 
incurred for serving papers, or for making arrests in his county. Evi- 
dently the legislature intended that the sheriff furnish his own means 
of conveyance for the salary fixed by the statute. This department 
heretofore held: 

“ ‘The only fees which the sheriff is entitled to retain are those 
allowed for boarding prisoners and for conveying state convicts to the 
penitentiary.’ (Report and Opinions of Attorney General, 1907-1908, 
p. 76.) 

“It was suggested in that opinion that the service of conveying state 
convicts to the penitentiary was one performed for and by the state.” 
(Report and Opinions of Attorney General, 1909-1910, p. 261.) 


I see no reason why the above ruling should be changed. 
There are some claims which the county board may allow in 
the exercise of its discretion, which, when allowed by the 
county board, the courts sustain. 

The expenses incurred by a county attorney in attending 
a preliminary hearing some distance from the county seat 
were allowed by the county board, and our court affirmed 
the decision of the district court which sustained the county 
board. (Berryman v. Schahlander, 122 N. W., 990.) TI do 
not understand from this case that a claimant of this kind 
would have a legal right which he could enforce by resorting 
to the courts. That is, the board would not be compelled 
to act on the claim of to allow it, but when it had volun- 
tarily allowed the claim the court would not interfere with 
the board’s decision. In the consideration of claims, where 
there is statutory authority for their allowance, it is man- 
datory on the part of the board to act on such claims, and if 
they are rejected the right to appeal becomes available to 
the claimant. There being no statute authorizing it, from 
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a legal point of view a sheriff cannot enforce the collection 
of expenses incurred by him for livery or automobile hire 
in the performance of his duties as such officer. 
Very respectfully, GRANT G. MARTIN, 
March 10, 1914. ; Attorney General. 


Supervisors—Term of Office. 


In a county under township organization, the term of office of super- 
visors elected in 1911 for the even numbered districts will not 
terminate at the expiration of the year 1914, provided they qual- 
ify anew as hold-over officers. 

Lyle E. Jackson, Esq., County Attorney of Antelope County, 
Neligh, Neb. 


Dear Sir: Yours of the 20th instant is as follows: 


“Will you kindly advise me whether or not, in your opinion, in a 
county under township organization, the term of office of the super- 
visors in the even numbered districts elected in the year 1911 would 
terminate at the expiration of the current year, and whether or not the 
names of candidates should be placed on the official ballot for the pri- 
mary election to be held in August, 1914, as candidates for supervisors 
in such even numbered districts?” 

In reply thereto will say section 1960, Revised Statutes of 
1913, provides that, in counties under township organiza- 
tion, there shall be elected at the general election in 1914, 
and every four years thereafter, one supervisor in each odd 
numbered supervisor district, and in 1916, and every four 
years thereafter, there shall be elected one supervisor in 
each even numbered supervisor district. 

I think it advisable to follow this law and in 1914 elect 
supervisors in the odd numbered districts. The legislature 
has the undoubted right to either shorten or lengthen the 
terms of office of all non-constitutional officers. For this 
reason, the term of office of those supervisors elected in 
1911, for the even numbered districts, would not terminate 
at the expiration of this year, provided they qualify anew 
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as hold-over officers, which, in my jvdgment, they would 
have the right to do. 
Very respectfully, GRANT G. MARTIN, 
March 23, 1914. Attorney General. 


School Election—Voters. 


Where a person comes into a city or school district more than forty 
days prior to a school election, in order to entitle him to vote at 
such election, his property must have been assessed in such city 
or school district at the last annual assessment, 


George C. Gillan, Esq., County Attorney of Dawson County, 
Lexington, Neb. 


Dear Sir: You call my attention to section 6733, Revised 
Statutes of 1913, and ask whether the words ‘‘last annual 
assessment’? refer to the assessment of 1913 or 1914, when 
considered with reference to the qualifications of a voter 
at a school election in a city or 2,500 population. You 
state that a person came into the city and school district 
about June 1, 1913, that he owned some persoual property, 
but that the same was not taxed to him in the city or school 
district for the year 1913. Your question is: 

“Is such person entitled to vote at the coming city school election 
of April 7, 19142” 

Every person offering to vote at a school election must 
show that he or she has residéd in the district forty days 
and has attained the age of twenty-one years. In addition 
to these qualifications, such person must show one of two 
things, either that he or she owns real or personal property 
that was assessed in the district in his or her name at the 
last annual assessment, or that he or she has children of 
school age residing in the district. If the proposed voter 
relies alone on residence, age, and the ownership of prop- 
erty, such property must have been assessed in the district 
in lis name at the last annual assessment. 
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Under the facts stated by you, your question should be 
answered in the negative. If the assessor should make an 
assessment against the property of the proposed voter prior 
to April 7, 1914, or the time he offers to vote, that would be 
in substantial compliance with the law and would be suf- 
ficient to entitle him to vote at such school election. 

Very respectfully, GRANT G. MARTIN, 

March 25, 1914. Attorney General. 


Taxpayer—Appeal From Claim. 


When a taxpayer appeals from a claim allowed by the county board, 
the same should be tried de novo on appeal. 
George Losey, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 

Dear Sir: In reply to yours of the 24th instant will say 
I understand the rule to be that, when a taxpayer appeals 
from a claim allowed by the county board, the same is to be 
tried de novo on appeal. (Bow Butte County v. Noleman, 
54 Neb., 239.) Hence, this relates to the whole claim and 
not to a part thereof. I think the ease referred to by you, 
viz., Dakota County v. Borowsky, 67 Neb., 317, is authority 
for this view. f 

When a claim is disallowed, the claimant may appeal frou: 
the decision of the county board to the district court, by 
causing a written notice tobe served on the county clerk 
within twenty days after the rendering of such decision, 
and by executing a bond to such county, with security to 
be approved by the county clerk, conditioned for the faith- 
ful prosecution of such appeal and the payment of costs. 

A taxpayer, under section 966, Revised Statutes of 1913, 
may likewise appeal from the allowance of any claim, by 
serving a like notice within ten days, and by giving a bond 
similar to that provided for in the preceding section. I 
take it from this that the notice which a taxpayer is 
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required to give is one to the county clerk rather than one 
to the claimant. 

The practice seems to be to make an appeal of this kind 
run in the name of the claimant as party plaintiff, and the 
county and the taxpayer party defendants. (See Gage 
County v. King Bridge Co., 58 Neb., 827; Loup County v. 
Wirsig, 73 Neb., 505.) 

Very respectfully, GRANT G. MARTIN, 

April 28, 1914. Attorney General. 


Inheritance Tax—lInterest. 


Can interest be collected on the amount due on an inheritance tax, 
where, without fault upon the part of the administrator, the 
payment of said tax is delayed more than one year after same 
becomes due? Quaere. 

P. F. O’Gara, Esq., County Attorney of Cedar County, 
Hartington, Neb. 


Dear Sir: I have your favor of the 29th ultimo, in which 
you say that an inheritance tax is due in your county from 
an estate; that it was not paid within a year after the 
decease of the person whose heirs are subject: to the tax; 
that the administrator of the estate was ready and willing 
at all times to pay the tax as soon as the amount thereof 
was ascertained; that he, in fact, requested that he be 
allowed to pay the tax prior to the expiration of the year; 
and that the delay in the payment of the tax was no fault 
of the administrator of the estate. You inquire whether, 
under this state of facts, the heirs should be penalized with 
interest. 

The proper answer to your question is not altogether 
free from doubt. In re Sanford’s Estate, 133 N. W., 870, 
mention is made, in the fifth paragraph of the syllabus, of 
the fact that the devisees had neglected to take any steps to 
ascertain or pay an inheritance tax for more than two years 
after the death of the decedent, and were, therefore, not 
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in a position to contest the payment of interest thereon. 
This would seem to imply that if they were in no way to 
blame for delay in making payment, there might be some 
doubt as to whether or not they would be required to pay 
interest. 

The authorities, however, are not uniform upon this ques- 
tion. Inthe case of People v. Rice, 40 Colo., 508, it was held: 

“Where the heir of a testator contested the will and the executors 
paid him an additional amount in consideration of his withdrawing 
the contest, that the entire amount received by him from the estate, 
less the exemption, is subject to the tax; and that, although the con- 
test was not terminated until more than six months after the testa- 
tor’s death, and many suits were pending, so that the amount of the 
tax during such time could not be determined, still the statute imposes 
interest on such tax at six per cent from the testator’s death until 
paid, since it cannot be construed as a penalty and subject to rebate 
under such conditions.” 


In the case of Shelton v. Campbell, 109 Tenn., 690, it was 
held: 


“The collateral inheritance and succession tax becomes due and 
payable at the-end of one year from the death of the decedent, from 
which time interest shall be charged at the rate of six per cent per 
annum on such tax; and the fact that proceedings to test the validity 
of the will are pending cannot postpone the maturity of the tax, where 
it appears that the tax will be payable, and at the same rate, whether 
the will is sustained or overthrown.” 


In the case last quoted, it was impossible to determine, 
with accuracy, the exact value of the property subject to 
the tax within the time limit fixed for the payment of same, 
because of the fact that the inheritance tax was assessable 
only on the ‘‘clear value’’ of the estate, that is to say the 
net value after the payment of all debts and expenses of 
administration, including the expenses and attorneys fees 
incurred in resisting a contest of the will, and said time 
limit was passed before said expenses could be determined, 
but the court held: 


“In such case, it is the duty of the executor and clerk of the county 
court to make an estimate of such fees and expenses, and to allow 
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tentatively for them, and thus approximate the amount of tax to be 
paid; and this amount should be paid subject to revision upon final 
statement and settlement of accounts.” 

You will observe that our own statute provides for a 
refund of any part of an inheritance tax which shall have 
been paid erroneously. (Revised Statutes of 1913, sec. 
6631.) A recent work on inheritance taxation, in speaking 
of the rule of law regarding the payment of interest where 
there has been necessary litigation or other unavoidable 
causes for delay in the settlement of an estate and the ascer- 
tainment of the tax, says: 

“But while delays due to such causes may be ground for remitting 
the penalty, or the increased interest, they do not prevent the imposi- 


tion of the ordinary interest from the time the statute declares it 
shall run.’’ (Ross on Inheritance Taxation, pp. 353, 354.) 


Everything considered, I am inclined to the opinion, 
although as hereinbefore indicated the question is not free 
from doubt, that the supreme court of this state will hold, 
if the matter is adequately presented to it, that, by the 
terms of our statute, under the facts outlined in your letter, 
interest is due on an inheritance tax. 

Very respectfully, GRANT G. MARTIN, 
Attorney General. 

’ By GEORGE W. AYRES, 
May 5, 1914. Deputy Attorney General. 


Bying Declaration—Admissible in Evidence. 


Statements made by a wife to her husband, in which she stated that 
the accused produced an abortion upon her, are admissible, in 
a prosecution for an abortion, as a dying declaration, and the 
husband is a competent witness to testify to same. 


Lyle E. Jackson, Esq., County Attorney of Antelope 
County, Neligh, Neb. 
Dear Sir: This office is in receipt of yours of the 2nd 
instant, which is as follows: 
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“In a criminal prosecution for an abortion, resulting in the death 
of the mother, assuming that the proper foundation may be laid for 
the reception in evidence of a dying declaration made by the deceased 
to her husband, no other person having been present thereat, and 
taking into consideration the provisions of section 7896, Revised 
Statutes of 1913, in your opinion is the husband a competent witness 
to testify concerning statements made by her to him, in which she 
stated that the accused produced an abortion upon her, or, is such 
communication a privileged one?” 


The general rule permits the introduction in evidence of 
dying declarations in homicide cases only. This rule has 
been modified by some of the courts in cases where death 
is an essential ingredient of the crime charged, and, when 
such is the case, dying declarations are admissible. Our 
own court has held: 

“In a prosecution for homicide in procuring an abortion under sec- 
tion 6, of the Criminal Code, dying declarations of the deceased may 
be admitted in evidence, under the same conditions and limitations as 


in prosecutions for murder or manslaughter.” (Edwards v. State, 
79 Neb., 251, 112 N. W., 611.) 


This, in my judgment, is in accord with the latest deci- 
sions of other states. But, you call my attention to section 
7896, Civil Code, and ask whether or not a dying declara- 
tion, under the circumstances stated by you, may be 
admitted in evidence in view of our statute, which is as 
follows: 

“Neither husband nor wife can be examined in any case as to any 
communication made by the one to the other while married, nor shall 
they, after the marriage relation ceases, be permitted to reveal, in 
testimony, any communication made while the marriage subsisted.” 

This statute was intended to prevent the husband or 
wife from disclosing confidential communications made by 
one to the other while the marriage relation existed, and 
should not be construed to prevent one of the parties from 
disclosing a dying declaration made by the other. 

Section 606, Civil Code of Kentucky, is as follows: 


“Neither a husband nor his wife shall testify, while the marriage 
exists or afterwards, concerning any communication between them 
during marriage.” 


OPINIONS 185 


This provision is fully as broad as ours. Notwithstanding 
this statute, the supreme court of Kentucky held that a 
wife was competent to testify to her husband’s dying dec. 
laration in a prosecution of his allege] murderer. (Arnett 
v. Commonwealth, 114 Ky., 595.) In said case the court fur- 
ther said: 

“It cannot, be contended that the dying declaration testified to by 
the witness was a confidential communication made to her; on the 
contrary, it was evidently made in the furtherance of justice for the 
express purpose that it should be testified to in the prosecution of 
the defendants.” (Arnett v. Commonwealth, 114 Ky., 595.) 

See also State v. Ryan, 30 La. Ann., 1176; Bright v. Com- 
monwealth, 120 Ky., 298; Hilbert v. Commonwealth, 21 Ky. 
i. Rep., 537. 

Under the facts stated by you, the communication is not 
privileged but is admissible as a dying declaration. 

Very respectfully, GRANT G. MARTIN, 

May 6, 1914. Attorney General. 


County Judge—Premium On Bond. 


The county is not legally liable for payment of the premium on an 
official bond given by a county judge. 


George A. Magney, Esq., County Attorney of Douglas 
County, Omaha, Neb. 


Dear Sir: Yours of the 8th instant calls for an opinion 
on the following question: 

“Is a county legally liable for the premium on an official surety 
bond given by a county judge?” 

Heretofore, I have held that a county is not liable for 
premitn:s on surety bonds given by county officials other 
than the covnty treasurer. (Report & Opinions of Attorney 
General for 1911-1912, p. 178.) This ruling is based upon 
the decision of our supreme court in the cases cited in my 
opinion. 
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You state that, under a statute which applies to Douglas 
county, the city treasurer of South Omaha is made deputy 
county treasurer for the purpose of collecting taxes in 
South Omaha, and that the district court of Douglas county 
held the county was liable for the premium on the surety 
bond of such deputy county treasurer, under the provisions 
of section 1500, Revised Statutes of 1913, which is as fol- 
lows: 

“Any person appointed executor, administrator, guardian, receiver, 
trustee, or to act in any other fiduciary capacity, who is required by 
law to give bond in such capacity, with surety or sureties, and who 
gives a bond signed by a surety company authorized to do business 
in this state, and which bond is approved, shall be allowed and may 


include as part of his expenses, a reasonable sum paid said surety 
company as a premium for signing such bond.” 


Our law expressly makes the county liable for payment 
of the premiums on the surety bond of a county treasurer. 
Under this provision of law, it is probable a court would 
hold that a deputy treasurer should also come within the 
purview of this law, so that the premium on his surety 
bond might be paid for out of the county funds. 

Our last legislature construed a law, which provides that 
the premium on the state treasurer’s bond shall be paid for 
by the state, so as to include the premium on the bond of his 
deputy, and that body made provision for. the payment of 
same for said deputy. 

I should much prefer to base the decision with reference 
to deputy county treasurer’s bond on that ground rather 
than the section referred to by you, and the one under which 
you say the court held the county liable. The office of 
county judge is fiduciary in a certain sense, but such county 
judge does not act in a fiduciary capacity contemplated by 
the provisions of said section 1500. That section contem- 
plates the appointment by a court of certain persons who 
shall act in a fiduciary capacity, and enumerates executors, 
administrators, guardians, receivers, trustees, and includes, 
among these, such persons as may be appointed to act in 
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any other fiduciary capacity who were required by law to 
give bonds. This evidently refers to such persons as are 
enumerated, to attorneys who are appointed by the 
court for certain purposes, to guardians ad litem, ete., and 
io persons who hold a fiduciary relation to another person 
rather than to the public as an officer duly elected. 

In my judgment, the county is not legally liable for pay- 
ment of the premium on an official bond given by a county 
judge, under the provisions of said section 1500. 


Very respectfully, GRANT G. MARTIN, 
May 13, 1914. Attorney General. 


Public Accountants—Examination—Expenses. 


Expenses of examination of applicants for certificates as public account- 
ants should first be paid out of the fees received for such exami- 
nation, and the surplus of the receipts, over the expenses, should 
be paid into the state treasury. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: In response to your oral request for an opinion 
from this office, as to whether the expenses of examination 
may be first paid out of fees received for examining appli- 
eants for certificates as public accountants and only the 
surplus, if any, of the receipts, over the expenses, paid into 
the state treasury, I will say that the statute seems to permit 
such action. 


“The board of examiners shall charge for examination and certifi- 
cate such fee as may be necessary to meet actual expenses of such 
examination and issuing of such certificate, and shall report annually 
the receipts and expenses under the provisions of this chapter to the 
governor, and the surplus, if any, of receipts over expenses shall be 
paid into the state treasury.” (Revised Statutes of 1913, sec. 5823.) 


Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
May 22, 1914. Deputy Attorney General. 
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County Road Along Drainage Ditch—Petition. 


Where a road is proposed to be located along a county drainage ditcn, 
it is sufficient that the petition to the county board, asking for 
such road, be signed by a majority of the freeholders owning land 
adjacent to the ditch for the full length of the proposed road, 
rather than signed by a majority of the freeholders owning land 
adjacent to the entire length of the ditch. 


E. D. Wigton, Esq., County Attorney of Burt County, 
Lyons, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
30th ultimo in which you say that a petition has been pre- 
sented to the county board of your county, asking that a 
road be located along a county drainage ditch for a dis- 
tance of about a mile, and that said petition is signed by 
the property owners whose lands are adjacent to the ditch 
for the distance of the proposed road. It is suggested by 
you that your county board thinks the petition for this 
road should include all property owners adjacent to the 
ditch as a whole, rather than the property owners adjacent 
to the ditch for the length of the proposed road. 

Under the provisions of section 2901, Revised Statutes 
of 1913, where the title to the drainage ditch, or right 
of way for the same, is vested in the county, the county 
board is authorized to locate, build, and maintain’ public 
roads on either side of such drainage ditch. This, in my 
judgment, will authorize your county board to establish a 
road along the drainage ditch, or a portion thereof, with- 
out the presentation of any petition whatever. 

Under the provision of section 2902, Revised Statutes of 
1913, when a petition is presented to the county board by 
a majority of the freeholders owning land adjacent to such 
ditch or right of way, praying for the establishment of a 
road along the same, the county board should cause a sur- 
vey to be made and the road established, when this petition 
is properly signed and presented to the county board. 
Upon the presentation of the same it becomes mandatory 
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upon the board to cause the establishment of the proposed 
road. 

I do not think that such petition is required to be signed 
by a majority of the freeholders owning land adjacent to 
the entire length of the ditch, but such petition is sufficient 
when it is signed by a majority of the freeholders owning 
land adjacent to the ditch for the full length of the pro- 
posed road. In other words, if the drainage ditch is five 
miles in length and the proposed road along the same is 
only one mile in length, the petition would be sufficient 
if signed by a majority of the freeholders owning lands 
adjacent to the ditch for one mile, the same being the length 
of the proposed road. 

Very respectfully, GRANT G. MARTIN, 

June 1, 1914. Attorney General. 


Bank—Taxation. 


A bank is required to pay taxes on its real estate and fixtures, and ovr 
the value of its capital stock over and above the value of its real 
estate and fixtures, but is not required to pay taxes on its iegal 
reserve. 


P. H. Peterson, Esq., County Attorney of Knox County, 
Wausa, Neb. 


Dear Sir: This department is in receipt of your com- 
munication of the 28th ultimo. In answer to the question 
therein propounded by you I will say that a bank does not 
pay taxes on its legal reserve as such. It pays taxes on its 
real estate and fiv’ ares, and on the value of its capital stock 
over and above the value of its real estate and fixtures. 

Under the provisions of the mortgage ‘taxation law, a 
real estate mortgage on real estate situated in this state, 
when such mortgage has been filed since July 1, 1911, 
constitutes an interest in real estate. 

I think that the case of First Trust Co. v. Lancaster 
County, 142 N. W., 542, is authority for the proposition 
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that a bank may invest the full amount of the value of its 
capital stock in real estate mortgages, and thus escape any 
taxation whatever on its capital stock as such. Of course, 
if the mortgages owned by it are mortgages on real vstate 
situated in another state a different rule may obtain. If 
the mortgaged real estate is situated in a state where a real 
estate mortgage is not considered as an interest in real 
estate for the purposes of taxation, no deduction of the 
amount of such mortgage from the total value of the cap- 
ital stock of the bank can be made for taxation purposes. 
Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
June 3, 1914. Deputy Attorney General. 


Railway Commission—Jurisdiction—Stock-Yard Charges. 

The Nebraska State Railway Commission has no jurisdiction over 
charges made by a stock-yard company for caring for stock or 
protecting the shipper against loss by fire during the time the 
stock is kept in the receiving pens subject to the orders of tie 
consignor or consignee. 


Nebraska State Railway Commission, Lincoln, Neb. 

Gentlemen: I have yours of the 3rd instant, in which 
you call my attention to the fact that the South Omaha 
Live Stock Exchange requires the shipper to pay an insur- 
ance charge of ten cents per carload for live stock shipped 
into the South Omaha stock-yards. This charge is made 
for the purpose of protecting the shipper against loss by 
fire during the time that the stock is kept in the receiving 
pens subject to the orders of the consignor or consignee. 
You wish to know whether or not this charge may be 
enforced as a claim against the shipper. 

I presume this charge is to be considered in the nature 
of an arbitrary charge on the part of the South Omaha Live 
Stock Exchange. While it is done for the purpose of pro- 
tecting the shipper, before this charge could be enforced 
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against him as a liability, he would have to consent to the 
same or in some manner acquiesce in its asscssment 
against him, In any event, I do not see that this charge is 
a matter over which your body has any jurisdiction what- 
ever. It occurs to me that charges made by the South 
Omaha Live Stock Exchange are matters not within the 
purview of the commission. The stock-yard companies are 
declared by law to be common carriers, hence the South 
Omaha stock-yards are common carriers, and the freight 
and carrying charges of such companies are matters over 
which the railway commission has jurisdiction, but I do not 
understand that your body would have any control what- 
ever over charges made for caring for stock or protecting 
the owners by insurance after the stock-yard company had 
completed the delivery of the same by having it placed in 
pens ‘subject to the orders of the consignors or consignees. 
Very respectfully, GRANT G. MARTIN, 
June 6, 1914. Attorney General. 


Taxation—Cattle. 


Where the owner of cattle resides in one county and his cattle are kept 
on a farm in another county, which farm is entirely disconnected 
from the home of the owner, such cattle are properly taxed in 
the county where kept, 


Henry Seymour, Esq., Secretary, State Board of Equali- 
zation & Assessment, Lincoln, Neb. 


Dear Sir: You Ihave requested this department for an 
opinion as to the proper place for listing and assessing live 
stock for taxation under circumstances shown in the fol- 
lowing state of facts: 


“The owners of the cattle own and operate a ranch in Brown county 
and reside upon the same. Certain of the cattle owned and kept most 
of the time on the home ranch in Brown county were taken to a place 
in Cherry county and kept there for feeding purposes during the winter 
and spring of 1912 and 1913, and were in Cherry county on April 1, 
1913, and were listed and assessed for purposes of taxation in Cherry 
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county. The same cattle were assessed in 1913 in Brown county. In 
which county were they properly and legally assessed? 


Section 6316, Revised Statutes of 1913, provides: 


“Live stock in charge of an agistor, caretaker, or non-resident 
owners, on the first day of April of the year for which the property 
is required to be listed, and not connected with the farm, shall be 
assessed where so kept; and any live stock which shall be brought 
into any county of this state for grazing purposes between the first 
day of April and first day of July of any year shall be assessed by the 
assessor or by the county board in such county and in the proper tax- 
ing district unless the owner of said live stock produce a certificate 
from the county clerk, or other proper officer, showing that such 
property has been assessed elsewhere.” 


The meaning of the words ‘‘and not connected with the 
farm’’ is most important in determining the legislative 
idea in the enactment of this section. This clause might 
mean ‘‘not connected with the home farm of the owner 
of the cattle’’ or it might mean ‘‘not connected with the 
farm of the agistor or caretaker where they are kept.’’ 
This latter meaning seems the better construction of this 
clause. The legislature evidently intended to assess live 
stock where’ they were founu on April-Ist. The two pre- 
ceding sections bear out this construction of the statute. 
In section 6315 it is clearly stated that when the owner of 
live stock does not reside upon the farm where the stock is 
kept this stock shall be assessed where the farm is situated. 
In my opinion, therefore, these cattle were properly 
assessed in Cherry county. 


You state that the tax on these cattle has already been 
paid in Brown county. The means for securing the refund- 
ing of invalid taxes is set out in section 6491, Revised 
Statutes of 1913. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK EK. EDGERTON, 
June 10, 1914. Assistant Attorney General. 


OPINIONS 193 


Fraternal Organization—Examination Fee. 


A fraternal organization is subject to examination by the insurance 
department of the state, and is required to pay the costs and 
expenses thereof, as provided by section 21, insurance code. 


Hon. L. G. Brian, Insurance Commissioner, Lincoln, Neb. 


Dear Sir: You have called my attention to a communi- 
cation received by you from the Royal Highlanders, and 
asked that I give you the benefit of my views regarding 
the same. ; 

I learn from your statement that the examiners of the 
insurance department have made an examination of this 
association, and have rendered to it an itemized bill for 
said services, under the provisions of section 21, new insur- 
ance code. In substance, this association claims that your 
department has no authority for making an examination 
of its condition and charging to it the expenses therefor, 
and that there can be no liability against a fraternal organ- 
ization for this service under any provision of the insur- 
ance code. 

Section 2, insurance code, defines company, corporation, 
insurance company, or insurance corporation, and says that 
when these terms are used they shall include associations 
or individuals engaged in the business of insuring. From 
these definitive terms, it is clear that fraternal associations 
are included in the designation ‘‘insurance companies.’ 

Section 21 provides that every insurance company of 
every kind or class shall pay the fees and expenses for an 
examination. It follows that the fees provided for in sec- 
tion 21 should be paid by any association which is author- 
jzed to issue an insurance policy or benefit certificate. 

It is suggested by the chief secretary of the Royal High- 
landers that section 163, of the code, expressly exempts 
fraternal associations from the payment of the fees and 
expenses designated in said section 21. Said section 163 
exempts fraternal associations from the provisions of the 
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statutes relating to life insurance companies. That 
exemption, I take it, applies to the regulatory measures 
peculiarly applicable to life insurance companies as dis- 
iinguished from other kinds of insurance companies, but 
does not go to the extent of exempting fraternal associa- 
tions from paying the fees and expenses of an examination 
made of their condition when found necessary by the insur- 
ance department. 


The chief secretary also calls attention to section 167. 
and says that non-resident associations are required to pay 
one-half only of what the department wishes to charge resi- 
dent associations. An inspection of section 167 will show that 
the examination therein referred to is the original 
examination made of a non-resident company after it 
has filed its charter and articles of association with the 
insurance board, and this examination is preliminary to the 
admission of such non-resident company into this state. 
The department may examine into the character and busi- 
ness methods of said foreign associations at its home office, 
and for this service the officer making the investigation is 
limited to $5 per day and expenses of travel. Said section 
167 has nothing whatever to do with an examination of a 
company after it has been admitted into this state or one 
which has been organized in this state and has been sub- 
jected to an examination similar to the one under consider- 
ation. The law imposes upon the insurance board the 
duty of making an examination of fraternal associations 
to determine whether or not they are entitled to a certifi- 
cate, and when so entitled the certificate issues from the 
board. 


Section 183 provides that all-expenses or costs incident 
to the proceedings under the provisions of the law relating 
fo fraternal insurance shall be paid by the association 
interested. Those expenses and costs, I judge, shall be 
determined in amount by the provisions of said section 21. 
I, therefore, conclude that the Royal Highlanders, being a 
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fraternal organization, is subject to examination by the 
insurance department and is required to pay the costs and 
expenses thereof as provided by said section 21. 
Very respectfully, GRANT G. MARTIN, 
June 11, 1914. Attorney General. 


Cream Testing—Scale. 


If, by reason of a failure to use the kind of scale prescribed by the 
food commission, any false result would be obtained in making 
any test of cream or milk, the same would constitute a violation 
of the provisions of section 24, article 1, chapter 24, Revised 
Statutes of 1913. 


Hon. Clarence Harmon, Food, Drug, Dairy, & Oil Commis- 
sioner, Lincoln, Neb. 


Dear Sir: This department is in receipt of your letter 
of the 28th ultimo. I note that you say: 

“After making some investigation as to the accuracy of cream scales, 
i issued an order that nothing but a one bottle scale would be used 
for weighing a sample of cream. Some scales that were in use weighed 
twelve bottles at a time, some four, and some only one. In order 
to fully determine the proper scale, this department made some inves- 
tigations which revealed the fact that a one bottle scale was the only 
scale with which each sample of cream could be weighed individually 
and accurately.” 


You ask for an opinion of this department as to whether 
_you have acted within the law and whether the refusal by 
a tester of cream, working in this state, to comply with 
said order would be a violation of the provisions of section 
24, article 1, chapter 24, Revised Statutes of 1913. 

In answer to the questions propounded by you I will say, 
that, in my opinion, you have acted within the law. Sec- 
tion 2, article 1, chapter 24, Revised Statutes of 1913, pro- 
vides, among other things, that the deputy commissioner 
shall from time to time promulgate such rules and regula- 
tions as are necessary and proper to promptly and effect- 
ively enforce the provisions of said chapter. 
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Section 20, of the same article and chapter, provides, 
among other things: 

““It is hereby made unlawful for any person acting as agent or 
employee to receive or test any milk or cream to be used in the man- 
ufacture of any dairy products without first procuring a permit from 


the commission as herein provided for and under rules and regula- 
tions as may be prescribed by said commission.” 


Section 21, of said article and chapter, provides, among 
other things: 


“All permits so issued shall expire on the thirtieth day of June 
next succeeding the date of issuance.” 


Section 24, of the same article and chapter, provides: 


“It is hereby made unlawful for any person, tester, or inspector 
to wilfully take or submit, for the purpose of any test contemplated by 
this chapter, any false or unfair sample, of either milk or cream, or to 
falsify, improperly manipulate, over-read or under-read, or in any other 
manner make, announce or record any false or untrue test of either 
butter or cream, or to use any false measure, scale, instrument or appli- 
ance in the testing of either milk or cream, with the effect of announc- 
ing, making or recording any false result of any test, or to employ any 
contrivance, instrument or method for testing the milk or cream with 
the effect of falsely determining the butter fat content of any milk or 
cream so tested.” 


Section 25, of the same article and chapter, prevides, 
among other things, that in testing milk or cream for com- 
mercial purposes the same shall be done in accordance with 
the rules and regulations therefor prescribed by said com- 
mission, and makes it the duty of the deputy commissioner 
to supply to each inspector and tester, at the time of issu- 
ing to him a license or permit, a copy of all rules and regu- 
lations then in force relating to the dairy industry. Tt 
also prescribes a method for the testing of butter fat, and 
states, among other things, that samples used in testing 
shall be weighed on a suitable scale or balance, but does 
not state what shall be considered a: suitable scale or 
balance. 
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Section 27, of the same article and chapter, provides a 
penalty for the violation of any of the provisions of said 
article. 

It is plain, I think, from the provisions of statute above 
quoted, that the legislature intended to provide a penalty 
for a wilful violation of reasonable rules and regulations 
prescribed by the commission for the testing of cream. 

Assuming the truth of your statement, that a one bottle 
scale is the only scale with which each sample of cream 
can be weighed accurately, a regulation providing that only 
one bottle scales shall be used is a reasonable one. I do not 
think the bare fact that an inspector of cream failed to 
comply with the rules and regulations requiring that all 
testing be done with a one bottle scale would in itself con- 
stitute a violation of section 24, article 1, chapter 24, 
Revised Statutes of 1913. It would, however, constitute, in 
my opinion, a violation of the provisions of section 20 and 
also of section 25, of said article and chapter. If, by reason 
of a failure to use the prescribed kind of scale, any false 
result would be obtained in making any test of cream or 
milk, that would constitute a violation of the provisions of 
said section 24, of said chapter and article. 


In closing this letter allow me to suggest that great care 
should be taken in determining the reasonableness of mak- 
ing any change in methods of testing where such change 
will result in loss and inconvenience to those engaged in the 
testing and handling of cream, but when it is apparent that, 
in order to obtain a fair and correct test, a change in the 
method of weighing samples must be made, I have no 
doubt of the legal right of your department to make 
enforceable rules and regulations providing for such 
change. In support of the legal proposition that your de- 
partment has a right to adopt reasonable rules and regu- 
lations, not in conflict with statutory provisions, for the 
testing of cream I call attention to section 106 of Thornton 
on Prre Feod and Drugs. also to the cases of Butterfield 
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». Stranahan, 192 U. 8. 407, and Isenhour v. State, 157 Ind. 
517, which deal with the right of administrative officers 
and boards to make reasonable regulations to govern the 
transaction of business. 
Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
June 12, 1914. Deputy Attorney General. 


Real Estate Mortgages—Taxation. 


It is not absolutely essential that real estate mortgages owned by a 
bank on the first day of April of any year shall be on file on that 
date, in order that the bank may deduct them from the value of 
its capital stock in determining what shall be the assessed valua- 
tion thereof. 


George Losey, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 


Dear Sir: Your letter of the 11th instant has been received 
and contents noted. I note that you say: 


“1. Several of the banks of this county have invested in real estate 
mortgages, but have never placed them on file or had them recorded. 
However, they placed said mortgages on the schedule for taxation. 
These banks now come before the board of equalization and ask to 
have the amounts named in the mortgages deducted from their capital 
stock. Is it the duty of the board to do so?” 


“2. Under the same circumstances, some of the banks have real 
estate mortgages held by them prior to April lst, but since April 1st 
have placed them on file. They now ask to have the amounts deducted 
from their capital stock. Is it the proper procedure for the board 
to allow the deduction?” 


The questions propounded by you are not altogether free 
from doubt. I am inclined to the opinion, however, that 
while it will be the safer plan for the banks, if they desire 
to have the amount of real estate mortgages held by them 
deducted from the total value of their capital stock for 
taxation purposes, to file said mortgages, yet the courts 
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will not hold the filing of said mortgages to be absolutely 
uecessary in order to entitle the banks to such deductions, 
if they are really the owners and holders of same on the 
ist day of April of the year in which their eapital stock is 
‘a he assessed, and if at the proper time they furnish the 
assessor with a schedule of such mortgages and satisfy 
him, by competent evidence, that they are the owners and 
holders thereof. 
Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES. 
June 15, 1914. Deputy Attorney General. 


National Bank—Real Estate Mortzages—Taxation. 


A national bank is entitled to a deduction from its capital stock, for 
taxation purposes, of all real estate mortgages which have been 
filed since July 1, 1911, and which were owned and held by the 
bank on April ist of the year for which its capital stock is 
assessed, even though such mortgages contain a tax clause. 


Mortgages held in the name of a director or an officer of a national 
bank, but whose ownership is in the bank, should be deducted 
from the capital stock of the bank, for taxation purposes. 


The real estate mortgage taxation law applies to national banks as 
well as to other banks holding real estate mortgages. 


The federal law, governing national banks, has in the past authorized 
national banks to hold real estate mortgages securing past due 
indebtedness owing such banks. 


A national bank may claim, equally with a state bank, a deduction 
from the assessed valuation of its capital stock on account of real 
estate mortgages held by it on real estate situated in this state. 

W. I. Ailen, Esq., County Attorney of Colfax County, 
Schuyler, Neb. 

Dear Sir: I have your letter of the 10th instant, in which 
you propound the following questions: 


“1, Are national banks entitled to a deduction from their capital 
stock of all mortgages that bear a tax clause which are held and 
owned in the name of the bank?” 
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“2. Would it make any difference if the mortgages were held in the 
name of a director or an officer of the bank, while in fact the owner- 
ship was in the bank?” oi 


“3. Is the new law operative applying to national banks holding 
real estate mortgages, and are they at this time entitled to hold the 
same for the 1913 assessment?” 


“4. Has the federal law in the past authorized or empowered 
national banks to hold real estate mortgages? One of the prominent 
attorneys of our town claims such is the fact, but I fail to find any- 
thing in the statute authorizing the same.” 


“5. In view of State Bank of Nebraska v. Seward County, 146 N. W. 
1048, and First Trust Bank v. Lancaster County, 93 Neb., 792, if the 
national banks were not entitled under the federal law to hold such 
mortgages and such national banks would be violating the federal 
statute, would they be in a position to come before the board of 
equalization and ask for a deduction of such mortgages from their 
capital stock?” 


I will answer the questions so nearly as may be in the 
order in which they are asked. 

1. Iam of the opinion that national banks are entitled 
to a deduction from their capital stock, for taxation pur- 
poses, of all mortgages on real estate in this state, which 
have been filed since July 1, 1911, and are owned and held 
by the bank on April 1st of the year for which their capital 
stock is to be assessed, even though such mortgages con- 
tain a tax clause, which provides that the mortgagor shall 
pay the tax on the indebtedness secured by such mortgage. 

2. Ido not think the fact, if it be a fact, that the mort- 
gages are taken in the name of a director or an officer of 
the bank will affect the rule above stated, if the ownership 
of said mortgages be in the bank and that fact is made 
clearly to appear to the assessing officers. 

3. I think the new law, by which I understand you to 
mean the real estate mortgage taxation law, applies to 
national banks as well as to other banks holding real estate 
mortgages. 

4. The federal law, governing national banks, has in the 
past authorized at least the taking of a real estate mort- 
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gage vy such banks to secure a past due indebtedness owing 
to the bank, but the law has not authorized the taking of 
real estate mortgages to secure a debt at the time the debt 
was created, yet such mortgages have not been held invalid. 


“To secure past advances a national bank may take real estate.” 
(5 Cye. 591.) 


“The provisions of the United States statutes forbidding the taking 
of real estate security by a national bank for a debt co-incidently con- 
tracted do not operate to make the security void but simply subject 
the bank to be called to account by the government for exceeding its 
powers.”’ (Schuyler National Bank v. Gadsden, 5 U.S. 451.) 


See also Fortier v. New Orleans National Bank, 112 U. 
439. 


5. In view of the holdings of the courts in regard to 
real estate mortgages held by national banks, I am of the 
opinion that such banks may claim, equaiiy with state 
banks, a deduction from the assessed value of their capital 
stock on account of real estate mortgages held by them 
on real estate situated in this state. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
June 15, 1914. Deputy Attorney General. 


Railway Commission—Telephone Company. 


Where conditions exist, by reason of the complex and intermingled 
cendition of the farm lines of telephone companies, which would 
warrant a minimum rate of intercourse between two telephone 
exchanges, the Nebraska State Railway Commission is empow- 
ered to authorize the telephone company to give such farm line 
subscribers added service on an additional flat rate basis. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: You have asked for an opinion from this 
office on the following question: 


“If a telephone company gives to its farm line subscribers added 
service on an additional fiat rate basis, denying said service on such 
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added flat rate basis to its city subscribers, is it guilty of discrimina- 
tion under the provisions of the railway commission act?” 


The circumstances leading to this inquiry are as follows: 


“The Benedict exchange of the Lincoln Telephone & Telegraph 
Company and the Stromsburg exchange of the Polk County Telephone 
Company are at the present time giving reciprocal service between the 
two exchanges to their farm line subscribers only, at a rate of fifty 
cents per month, in addition to their regular farm line rate. That is, 
farm line subscribers are given the service of the two exchanges at an 
added rate of fifty cents per month. City subscribers of the two 
exchanges are not accorded this service and rate but are required to 
pay the regular toll rate for service between the two exchanges.” 


Unjust discrimination is defined in the railway commis- 
sion act as follows: 


“If any railway company or common carrier subject to the provi- 
sions of this article, directly or indirectly, through or by its agents, 
officers, or employees, by any special rate, rebate, drawback, or other 
device, shall charge, demand, collect, or receive from any person, 
firm, or corporation a greater or less compensation for any service 
rendered or to be rendered by it than it charges, demands, collects, 
or receives from any other person, firm, or corporation for doing a 
like and contemporaneous service, the same shall constitute an unjust 
discrimination, which is hereby forbidden and declared to be unlaw- 
ful.” 


It is undoubtedly true that there must be classes among 
telephone users, and that there must be a different charge 
put upon the individuals in these various classes. The 
railway commission has authority, under section 6109, 
Revised Statutes of 1913, to make all necessary classifica- 
tions. 


Telephone companies and commissions have generally 
recognized three classes of telephone users, viz., business, 
residence, and farm line patrons. For cach of these classes, 
certain fixed tariffs are made for all service accorded each 
instrument within certain specified zones. Charges are 
different to the various classes, and necessarily so by rea- 
son of the difference in conditions attending the service. 
There can be no discrimination in charging the business 
man a higher rate for different service than is charged him 
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at his residence; neither can it be justly urged that there 
is a discrimination in charging a still lower rate to the farm 
line patron. He is oie of a large number of patrons attached 
to that line, and necessarily his service is of less value than 
that of the residence patron in the city, who has an inde- 
pendent line for himself. 


From the facts set out in your ietter, it appears that a 
certain minimum charge of fifty cents per month is made 
to the farm line patrons, whereby they have full access to 
all of the subscribers on both lines without paying extra 
toll. The town subscribers of these lines do not have this 
minimum rate, but must, in each instance, pay the toll 
required. On its face this looks like a discrimination in 
favor of the farm line patron. It looks as though the toll 
service between two towns is discriminatory unless the 
charge is the same to each patron of the calling exchange. 
When a subscriber of the Stromsburg exchange calls one 
of the subscribers of the Benedict exchange the same ser- 
vice must be rendered by these two exchanges whether 
the person calling is on a farm line or on a town line. 
Unless conditions are dissimilar as affecting the expense 
or difficulty of performing the service demanded of a tele- 
phone company, or unless other conditions arise, which 
seem to require or warrant a different rate, each patron 
should be charged the same price. (Western Union Tele- 
graph Co. v. Call Publishing Co., 44 Neb., 326; Nebrasie 
Telephone Co. v. State, 55 Neb., 627.) 

I do not think a different toll rate should be made as 
between the business and residence phone users of either 
of these exchanges. It would clearly be discrimination. But 
there are conditions attending the farm line service which 
might warrant the charge of fifty cents per month, as 
has been made between these two exchanges in the past. 
These two exchanges have extended their farm lines in 
such a manner that they overlap. Neighbors on farm lines 
find themselves connected up with different exchanges. 
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The men, with whom the farmer wants most to talk, may 
be near neighbors and yet far away on another telephone 
exchange. To give him access to these neighbors on the 
other exchange at a cheap rate seems equitable. It is 
hardly possible that any of the farmers on these lines, out- 
side of those on the lines which overlap, would care to take 
advantage of this minimum rate. By reason of this com- 
plex and intermingled condition of the farm lines of tle 
two exchanges, I believe conditions exist which would war- 
vant the commission in permitting this minimum rate of 
intercourse between the two exchanges to remain in effcet. 

Another condition, which affects the farm lines and 
which should give them cheaper service, is the difficulty 
in getting the line. Where the farmer is on the same line 
with ten or twelve other farmers and he wishes to call a 
neighbor, who is on another farm line, which has ten or 
twelve subscribers, he may have the utmost difficulty in 
getting the person he wishes. 

This question is a close one, but I believe there is enough 
difference in the conditions attending the use of this toll 
service by these farm line subscribers to warrant the com- 
mission in authorizing this rate. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
June 17, 1914. Assistant Attorney General. 


Police Magistrates—Election. 


Police magistrates in villages are not nominated at the primary elec- 
tion. 


Should police magistrates in cities be elected at the biennial election 
held in November, or at the municipal election? . Quaere. 


If police magistrates in cities are elected at the biennial election held 
in November, they should be nominated at the primary election. 
If elected at the municipal election, they should not be nominated 
at the primary election except in cities having over 25,000 inhab- 
itants. 
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George Losey, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 


Dear Sir: I have your favor of the 16th instant, in 
which you ask the following questions: 


“1. How should police magistrates, or candidates for same, pro- 
ceed in order to get their names on the primary ballots?” 

“2. Is it the duty of the county clerk to prepare and furnish the 
ballots and ballot boxes for the vote on police magistrates, or is it the 
duty of the cities and villages to procure and pay for same?” 

In answer to the questions propounded, I will say: 

1. Whenever it is necessary that a police magistrate be 
nominated at a primary election the procedure to be fol- 
lowed is that laid down in sections 2156 and 2157, Revised 
Statutes of 1913. In view of the opinion in case of State 
ex rel. McDermott v. Reilly, 142 N. W., 923, I do not think 
that candidates for the office of police magistrate in vil- 
lages should be nominated at a primary election, for I think 
they are village officers and, therefore, are excepted from 
the general provisions of the primary election act, regard- 
less of whether they are elected at a municipal or at a 
general election. (Revised Statutes of 1913, sec. 2139.) 

2. Assuming the provisions of chapter 23, Session Laws 
of 1913, being article 2, chapter 51, Revised Statutes of 
1913, to be valid, it is the duty of the county clerk to pre- 
pare, and of the county to pay for, the ballots to be used 
in voting for candidates for the office of police magistrate, 
for the election is held at the time of the general election 
in November. (Revised Statutes of 1913, sec. 1989.) 

There is, however, some question as to the validity of at 
least some of the provisions of the police magistrate act, 
being chapter 23, Session Laws of 1911. (State ex rel. 
McDermott v. Reilly, supra.) 

Tf it shall be finally determined that police magistrates 
are to be elected at municipal and not at general elections, 
the cost of printing the ballots for such elections will have 
to be borne by the respective municipalities in which the 
elections are held. 
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“The expense of printing and delivering the ballots and cards of 
instruction to be used in municipal election shall be a charge upon the 
city or village in which said municipal election shall be held.” (Revised 
Statutes of 1913, sec. 1988.) 


Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
June 24, 1914. Deputy Attorney General. 


Boundary Line—Garden and Arthur Counties. 


‘The boundary line between Garden and Arthur counties is the twenty- 
fifth degree of longitude west from Washington. 

Hon. Fred Beckman, Commissioner of Public Lands and 
Buildings, Lincoln, Neb. 


Dear Sir: You ask this office for an opinion as to the 
proper location of the boundary line between Garden and 
Arthur counties, for the purpose of assisting you in making 
an abstract of school lands lying in Arthur county for use 
by the treasurer of that county.™ 


Garden county was formerly a part of Deuel county and, 
still farther back in the history of the state, was a part of 
Cheyenne county which, as originally platted, was bounded 
on the east by the twenty-fifth degree of longitude west 
from Washington. (Compiled Statutes: of Nebraska, for 
1875, p. 273.) 

Deuel county was detached from Cheyenne county by a 
vote of the people on November 6, 1888. Its independent 
existence was announced in a proclamation by Governor 
Thayer and its eastern boundary was described in this 
proclamation as follows: 


“Thence south along the east line of said county (Cheyenne) to 
place of beginning.” (Gov. Proc. Vol. 1, p. 507.) 


The legislature of 1895 attempted to change the bound- 
aries of Devel and Arthur counties in House Rolls Nos. 
445 and 446, approved by the governor April 8, 1895, These 
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acts are in conflict with section 2, article 10, Constitution, 
which is as follows: 


“No county shall be divided, or have any part stricken therefrom, 
without first submitting the question to a vote of the people of the county 
or unless a majority of all the legal voters of the county voting on the 
question shall vote for the same.” 


This same question was passed upon by Attorney Gen- 
eral Brown on March 23, 1905, and he held that the legisla- 
ture could not change the boundaries of a county. (Report 
and Opinions of Attorney General for 1905-6, p. 189.) 

I take it that the boundary line between Garden and 
Arthur counties is the twenty-fifth degree of longitude 
west from Washington, and that your abstract of school 
lands for the county treasurer of Arthur county will show, 
as belonging to that county, all school lands in townships 
17, 18, 19 and 20, range 41 west, which are east of this 
meridian. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
June 27, 1914. Assistant Attorney General. 


Mortgages—Taxation. 


If land is over-mortgaged, the mortgages to the extent of such excess 
are valueless for purposes of taxation. 


R. J. Harper, Esq., County Attorney of Furnas County, 
Beaver City, Neb. 


Dear Sir: Your statement of the 26th instant is at 
hand, wherein you say that certain land in your county is 
valued for taxation purposes at the sum of $1,400, and 
that the assessor finds there are two mortgages recorded 
against said land, of the face value of $1,400, and a third 
mortgage of the face value of $250. In substance your 
question is: 
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How should these mortgage interests be assessed? 


If the land has an actual value of $1,400, the first two 
mortgages should be assessed at their actual value, which, 
in this case, would be their face value. The third mort- 
gage should also be assessed at its actual value, taking into 
consideration the value of the land as a security for said 
third mortgage. 

If the land does not exceed in value the sum of $1,400, 
it can only act as a reasonable security for $1,400 of mort- 
gages. In that event, the $250 mortgage, for purposes of 
taxation, would‘have little or no value. It is the duty of the 
assessor to get at the actual value of the mortgages and 
determine the same irrespective of their face value. As 
suggested above, the actual value is determined according 
to the security of the mortgage. Real estate mortgages 
are made by law an interest in the real estate securing 
the same, and the mortgages are assessed in the precinct 
where the land is situated. It follows that if the land is 
over-mortgaged, the mortgages to the extent of such excess 
are valueless for purposes of taxation, under this law. 

Very respectfully, GRANT G. MARTIN, 

June 30, 1914. Attorney General. 


Mortgages—Taxation. 


Where two mortgages on real estate are given as security for an indebt- 
edness, and the second mortgage contains a tax clause, the mort- 
gagee is liable for the tax assessed against the actual value of the 
first mortgage, and the mortgagor is liable for the tax assessed 
against the actual value of the second mortgage. 


Sidney T. Frum, Esq., County Attorney of Dakota County, 
Dakota City, Neb. 


Dear Sir: The office is in receipt of your statement of 
the 26th instant, in which you say that a farm in your 
county is valued, for taxation purposes, at the sum of $25,- 
000; that recently the said farm has been sold for the sum 
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of $40,000; that the purchaser executed on said land, as 
security, a first mortgage for $15,000 and a second mort- 
gage for $25,000; that the first mortgage does not contain 
a tax clause; but that the second mortgage for $25,000 con- 
tains an agreement wherein the mortgagor agrees to pay 
the taxes levied against the mortgage. 

If I fully understand your inquiries you wish to know to 
what extent the mortgagor is liable for the payment of the 
tax on the second mortgage containing as it does an agree- 
ment to the effeet that he shall pay the tax thereon, and 
also to what extent the mortgagee would be liable for the 
tax on the second mortgage provided it did not contain an 
agreement that the mortgagor should pay the tax thereon. 

Under the facts stated by you, the mortgagee is liable for 
the tax assessed against the actual value of the first mort- 
gage, which [ assume would be its face value or $15,000. 
The mortgagor and owner of the land, under the agreement 
contained in the second mortgage, is liable for the tax on the 
actual value of said second mortgage. If the assessor 
is convinced that the land is worth $40,000, then there would 
be no question but that the second mortgage would be valued 
at its face value. If the land is not worth as much as the 
face value of the mortgages against it, then the second mort- 
gage should be valued at such a sum as the assessor thinks 
it is actually worth, taking into consideration the value of 
the land in excess of the first mortgage. 

Very respectfully, GRANT G. MARTIN, 

June 30, 1914. Attorney General. 


Blackbirds. 
Does the statute forbid the killing of blackbirds in Nebraska? Quaere. 
J. H. Berryman, Esq., County Attorney of Rock County, 
Bassett, Neb. , 
Dear Sir: Your letter of the 20th instant was received 
in due time and contents noted. You inquire whether, in 
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the opinion of this department, the provisions of section 
2674, Revised Statutes of 1913, are applicable in the case 
of blackbirds. 

In answer to the question propounded I will say that if 
the provisions of said section 2674 were considered alone 
I would be inclined to think that they were not applicable in 
the ease of blackbirds. You will note, however, that section 
2670, Revised Statutes of 1913, makes it unlawful to wound 
or kill certain enumerated kinds of birds, and adds to the 
kinds there enumerated the words ‘‘or other bird.’’ It 
seems, therefore, that literally and strictly speaking the 
statute in terms forbids the killing of blackbirds. I think it 
is doubtful, however, if the legislature had blackbirds in 
mind when the statute in question was passed. Hence it 
will take either a decision of our supreme court, or an amend- 
ment to the statute, to determine definitely whether or not it 
is unlawful to kill blackbirds in this state. I think, how- 
ever, that it will be difficult, if not impossible, to convict 
anyone of the offense of killing blackbirds, if that be an 
offense, when it is proved that the birds were, when killed, 
devouring his corn. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
June 30, 1914. Deputy Attorney General. 


Clerk of District Court—Election Board, 


The clerk of the district court, in appointing judges and clerks of elec- 
tion, should make his selection according to the voting strength 
of the political parties in the precinct at the last general election, 
and this selection should be based on the highest number of votes 
cast for governor at such election. 


The clerk of the district court is the sole judge as to which party 
polled the highest vote at the preceding election. 


The apportionment of the state committee should not be used as a 
basis for determining the representation to which a political party 
is entitled on the election board, 
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Michael E. Cowan, Esq., County Attorney of Johnson 
County, Tecumseh, Neb. 


Dear Sir: Your inquiries of the 7th instant are as follows: 


“1. Upon what basis or on what office is the clerk of the district 
court to figure in appointing the judges and clerks of election?” 


“2. Is the clerk of the district court the sole judge as to which party 
polled the highest vote in the preceding election?” 


“3, Is the apportionment of the state committee a correct basts 
upon which to determine the vote and ascertain the representation to 
which each party is entitled?” 

Section 1971, Revised Statutes of 1913, among other 
things, provides that the clerk of the district court of each 
county shall appoint three judges and two clerks of election 

“in each election precinct in the county, to serve for the term 
of two years. 

Section 1972 requires the clerk of the district court to 
select said judges and clerks of election from a_ list of 
names to be furnished him by the chairman of the county 
central committees of the various political parties within 
the county. These lists shall contain the names of five per- 
sons for each voting precinct in the county, who are duly 
qualified to serve as judges and clerks of election. The clerk 
of the district court shall select from these lists so furnished 
him one judge and one clerk for each voting precinct from 
the political party polling the highest number of votes at the 
last general election in the precinct, as shown by the votes 
cast for the first set of candidates on the state ticket, and 
said clerk shall also select one judge and one clerk from 
the party polling the next highest number of votes, and one 
judge from the party polling the third highest number of 
votes. Such third party, before it is entitled to one judge of 
election, shall have received one-tenth of the total vote 
polled in the county at the preceding election, otherwise 
the party polling the highest number of votes at the last gen- 
eral election shall be entitled to two judges and one clerk. 
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This section also provides that two or more parties voting 
for the same set of candidates in general shall be considered 
as one party. 


From these provisions the clerix of the district court is 
to make a selection of judges and clerks of election accord- 
ing to the voting strength of the political parties in the 
precinct at the last general election. In making this selec- 
tion he shall accord to the political party that polled the 
highest number of votes for the first set of candidates on the 
state ticket one judge and one clerk of election, and so on 
according to party vote. The first set of candidates on the 
state ticket at the last general election consists of the names 
of the candidates for the office of governor. The offices for 
presidential electors and congress are created by the federal 
constitution and the laws of Congress, and are not to be 
regarded as state offices. This is in harmony with the 
views expressed by this department in the year 1905. 
(Report & Opinions of Attorney General for 1905-1906, p. 
148.) 


In answer to your second question I will say it is my 
opinion that the clerk of the district court, under the law 
above referred to, is the sole person authorized to make the 
selection of judges and clerks of election. This determina- 
tion cannot be an arbitrary one on his part, but he is required 
by law to base these selections on the vote cast for the first 
set of candidates on the state ticket, which means the set 
of candidates for the office of governor. This information 
may be ascertained from the returns of the last general 
election recorded in the office of the county clerk. Those 
returns will show what vote was east in each precinct by each 
political party for its candidate for governor. The law 
expressly provides that when two or more parties have 
voted for the same set of candidates in general they shall 
be considered as one party for the purpose of determining 
the appointment and selection of judges and clerks of elec- 
tion. 


OPINIONS 213 


In answer to your third question will say that, in my 
judgment, the apportionment of the state committee should 
not be used as tl-e basis for determining the representation 
to which a political party is entitled on the election board. 

Very respectfully, GRANT G. MARTIN, 

July 9, 1914. Attorney General. 


Real Estate—Tax Sale—Redemption, 


Where real estate is held by two persons but assessed as one tract, and 
the land has been sold for taxes, the county treasurer may law- 
fully accept one-half of the amount due on the tax sale certificate 
and permit a redemption of the land sold to that extent. 


W. J. Donahue, Esq., County Attorney of Boone County, 
Albion, Neb. 


Dear Sir: Your communication of the 17th instant states 
that A. and B. own an undivided one-half interest in real 
estate, that this land has been listed’and assessed as one 
tract, that the land has been sold for taxes, and that the same 
is still unredeemed. Your question is: 

Should the county treasurer accept from A, one-half of the amount 


que on the tax sale certificate, and thus permit a redemption of the 
land sold to that extent? 


You further state you have advised that it would be 
proper for the county treasurer to accept part payment 
under such circumstances. 


I think your advice is sound. In 1911, I rendered an opin- 
ion to the county attorney of Pawnee county, in which I held 
that such action might be taken by a county treasurer with 
reference to part payment of taxes assessed against land 
held by two or more persons. (Report & Opinions of Attor- 
ney General for 1911-1912, p. 12.) This opinion called atten- 
tion to section 6475, Revised Statutes of 1913, which 
expressly provides that the tax may be paid on an undivided 
share of real estate. In such case the treasurer shall desig- 
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nate on his record upon whose undivided share the tax has 


been paid. 
Very respectfully, GRANT G. MARTIN, 
July 20, 1914. Attorney General. 


Board of Control—State Institutions—Appropriation. 


The board of commissioners of state institutions may draw against an 
appropriation specifically made to it for the expenses at the 
various state institutions under the control of said board, by proper 
vouchers, and use any portion thereof which it sees fit for the 
benefit of the girls’ industrial school at Geneva. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: I have yours of the 21st instant, in which you 
submit a request from the board of commissioners of state 
institutions calling upon you, and the state treasurer, to 
make entries on the books and records of your offices show- 
ing that the sum of $5,000 has been transferred from an 
appropriation of $40,000 made to said board of commis- 
sioners of state institutions to the maintenance fund of the 
girls’ industrial school, at Geneva. You wish to know 
whether this request, and the transfer of said sum, as sug- 
gested by the board of commissioners of state institutions, 
may be made under our constitutional provisions relating to 
appropriations, and whether or not you have the right to 
alter your books and records so as to make such transfer, 

The last legislature made an appropriation of $40,000 to 
the board of commissioners of state institutions for mis- 
cellaneous expenditures of the board, and for contingent and 
incidental expenses at the various state institutions under 
the control of said board. This appropriation, in words, 
further authorized said board to expend said $40,000 for 
such purposes as it might deem necessary. This, in my 
judgiment, is a specific appropriation made to said board, 
and may be expended for any of the purposes therein men- 
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tioned. In this respect, it is a specific appropriation that 
complies with the constitutional provisions. 

The board of commissioners of state institutions may 
draw against this $40,000 appropriation and use any amount 
thereof which it sees fit for the benefit of the girls’ industrial 
school, at Geneva, and, when it has properly drawn against 
this appropriation, your office should recognize vouchers so 
drawn on this fund. 


The question as to whether or not your office, and that of 
the state treasurer, should alter your books and records so 
as to make the transfer, as requested by said board, is one of 
bookkeeping with which I am not familiar. It seems to me 
that said board may have the use of this fund by simply 
drawing upon it in the manner suggested and by making 
the records of that department show to what institution or 
to what use it has been put. By pursuing that method, it 
would not be necessary for your office, or that of the state 
treasurer, to in any manner change your records. 

In my judgment, the question with reference to the use 
of this appropriation by said board of commissioners of 
state institutions does not involve the question as to whether 
it is constitutional for the legislature to undertake to 
anthorize said board to transfer the funds specificaily 
appropriated to one institution to the use of another insti- 
tution. As stated before, in the case before us the $40,000 
appropriation is specifically made to the board and may be 
used by it for the purpose therein stated. 

Very respectfully, GRANT G. MARTIN, 

July 23, 1914. Attorney General, 


Hotels—Female Labor. 


A woman, whose daughters assist her as members of the family in 
operating a hotel, restaurant, or cafe, could not be successfully 
prosecuted for running such place of business after ten o’clock at 
night. 
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Hon. Charles W. Pool, Deputy Commissioner of Labor, 
Lincoln, Neb. 


Dear Sir: This office has received your letter of the 15th 
instant, asking for an opinion on the following question: 

“Is a female, who owns and operates, or pretends to own and operate, 
a hotel, restaurant, or cafe, given authority by law to operate her 
place of business in person, or by the assistance of her daughters, 
after ten o’clock at night?” 

The statute regulating the employment of female labor in 
hotels was passed by the 1899 legislature and amended by 
that of 1913. The statute is a penal statute, and the penalty 
for its violation runs against ‘‘any employer, overseer, 
superintendent, or other agents of any such employer.”’ 

It is clear that a woman who owns and operates a hotel 
could not be prosecuted for operating such hotel after ten 
o’clock at night, for she does not come within the penalized 
elasses named above. If her daughters are employed by 
her, and are paid for such employment, it is altogether 
probable they come within the purview of this statute. Tf 
they work with her merely as members of the family, I am 
inclined to believe no successful prosecution could be insti- 
tuted. 

The word ‘‘employed’’ has several meanings, two cf 
which are, ‘‘hired’’ and ‘‘engaged in.’’ It is my belief that 
the legislature meant, in using the word ‘‘employed,’’ to 
prohibit the ‘hiring of female labor during the prescribed 
time from ten o’clock P. M. until six o’clock A. M. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
August 28, 1914. Assistant Attorney General. 


Railroad Company—Elevator Sites. 


A railroad company cannot be compelled to furnish elevator sites on 
its right of way, even though similar sites have been furnished by 
it to other persons or associations. 
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Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: This department is in receipt of your letter 
of the 16th instant, in which you inquire whether, unde the 
provisions of section 5978, Revised Statutes of 1913, rail- 
road companies can be compelled to furnish elevator sites 
{o private parties or associations, where they have such sites 
available on their rights of way, on the same terms that 
similar sites are furnished other persons or associations, 
and ask for the opinion of this department thereon. 


In answer to the question propounded by you I will say 
that the supreme court of the United States has twice held 
that railroad companies are not compelled to furnish such 
sites. 


“An order made by a state court, under authority of statute, 
requiring a railroad company to surrender a portion of its right of way 
to private individuals, as a site for an elevator to be erected and main- 
tained by such individuals for their own benefit, amounts to a taking 
of private property by the state without due process of law. 45 N. W. 
785, 29 Neb. 550, reversed.” (Missouri Pacific Ry. Co. v. State of 
Nebraska, 17 Sup. Ct. Rep., 130.) 


“The taking by a state of the private property of one person or cor- 
poration, without the owner’s consent, for the private use of another, 
is not due process of law, and is a violation of the Fourteenth Article 
of Amendment of the Constitution of the United States. 


“A statute of a state, by which, as construed by the supreme court 
of the state, a board of transportation is authorized to require a rail- 
road corporation, which has permitted the erection of two elevators 
by private persons on its right of way at a station, to grant upon like 
terms and conditions a location upon that right of way to other pri- 
vate persons in the neighborhood, for the purpose of erecting thereon 
a third elevator, in which to store their grain from time to time, is 
a taking of private property of the railroad corporation for a private 
use, in violation of the Fourteenth Article of Amendment of the Con- 
stitution of the United States.’ (Missouri Pacific Ry. Co. v. Nebraska, 
164 U.-S., 408.) 


Our own supreme court has also passed upen a question 
analogous in many respects. 


“An order of the state board of transportation under the provisions 
of the act of March 31, 1887, entitled ‘An act to regulate railroads and 
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prevent unjust discrimination,’ ete., which requires a railroad company 
te surrender a portion of its right of way for an elevator site to a person 
or corporation engaged in the buying and shipping of grain, contem- 
plates the taking of property for mere private use within the prohibi- 
tion of the United States constitution, and is accordingly without 
authority and void. Misseuri P. R. Co. v. State, 17 Sup. Ct. Rep., 130, 
reversing same case, 29 Neb., 550.’’ (Chicago, Burlington & Quincy R. Co. 
v. State, 50 Neb., 399.) 


In view of the court decisions above cited, I am of the 
opinion that a railroad company cannct be compelled to 
furnish elevator sites on its right of way to parties applying 
therefor, even though it may have given permission to 
others to construct elevators upon its right of way. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
September 17, 1914 Deputy Attorney General. 


Election—Candidate By Petition—Filing Fee. 


A filing fee cannot be lawfully demanded of a candidate by petition. 
Hon. Addison Wait, Secretary of State, Lincoln, Neb. 


Dear Sir: I acknowledge receipt of your letter of this 
date, asking for an opinion from this office as to whether 
a candidate for Congress filing a petition under the pro- 
visions of section 2140, Revised Statutes of 1913, should be 
required to pay to the county treasurer of the county where 
he resides the sum of $10, as required of other candidates 
under section 2156, Revised Statutes of 1913. 

In reply I will say that the legislature has provided for 
the nomination of party candidates by the primary, and for 
the nomination of candidates who represent no party by 
petition. The filing fees required of candidates who seek 
party nominations are those provided in section 2156, are 
made preliminary to the primary, and are required for the 
purpose of helping defray the expense of the primary. 

Of course, the candidate by petition does not participate 
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in the primary in any way. His name goes on the ballot at 
the general election, and, in my opinion, he is not required 
to pay a filing fee therefor. 

Section 2140, Revised Statutes of 1913, which provides 
for nomination of other than party candidates by petition, 
was in the law before the primary statute was enacted. It 
was copied into the first primary law of this state. No fees 
were required of candidates by petition before the primary 
law was enacted, and I see no reason why fees should now 
be required of them, because they do not in any way par- 
ticipate in the primary election for choosing party candi- 
dates. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
September 21, 1914. Assistant Attorney General. 


Board of Control—Diversion of Appropriations. 


The board of commissioners of state institutions cannot lawfully 
divert a part of the fund appropriated by the legislature for the 
payment of the wages of guards and employees at the state pen- 
itentiary to the payment of other expenses of that institution. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Nebraska. 


Dear Sir: You ask for an opinion from this department 
as to the power of the board of commissioners of state insti- 
tutions to divert the sum of $11,000 from the amount appro- 
priated by the legislature for the payment of the wages and 
employees at the state penitentiary, and to add same to the 
amount appropriated by the legislature for the maintenance 
of said institution. 

In answer to the question propounded by you I will say 
that section 2, chapter 231, Session Laws of 1913, appar- 
ently attempts to clothe the board with such powers. Said 
section reads as follows: 
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“It is hereby provided that the expenditure of all institutional 
funds appropriated specifically for the state institutions under the 
control of the board of commissioners of state institutions, including 
institutional cash funds, shall be under the control of said board, 
which may expend so much of the amount available for the purposes 
herein specified as said board shall deem necessary, it being the 
intention hereby to confer authority upon said board to expend such 
funds wherever they may deem necessary, irrespective of the par- 
ticular institutions for which such appropriations are made.” 


If this section of the appropriation act were alone to be 
considered, I would say that the board unquestionably had 
authority to take from the one fund to add to the other. 
But, it is elementary that an act of the legislature which 
contravenes the organic law of the state is invalid. 

Section 22, article 3, Constitution of Nebraska, provides, 
among other things, as follows: 

“No money shall be drawn from the treasury, except in pursuance 
of a specific appropriation made by law, and on the presentation of a 
warrant issued by the auditor thereon, and no money shall be 


diverted from any appropriation made for any purpose or taken from 
any fund whatever, either by joint or separate resolution.”’ 


This provision of the constitution prohibits, in my opin- 
ion, the board of commissioners of state institutions from 
diverting a part of the fund appropriated by the legislature 
for the payment of the wages of guards and employees at 
the state penitentiary to the payment of other expenses of 
that institution. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
October 10, 1914. Deputy Attorney General. 


Sheriff—Fees. 


A sheriff is only required to pay to the county the fees collected by 
him in the performance of his duties. 

W. J. Donahue, Esq., County Attorney of Boone County, 
Albion, Nebraska. 
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Dear Sir: Your favor of the 18th instant has been 
received and contents noted. You inquire whether, under 
the provisions of section 2441, Revised Statutes of 1913, a 
county sheriff, in the opinion of this office, is required to 
pay over all fees earned, even though the same have not 
been collected when he is settling with the county at the 
end of his term. ; 

In answer to the question propounded by you I will 
say that section 2441, Revised Statutes of 1913, same being 
section 5, chapter 28, Compiled Statutes of 1905, as 
amended by chapter 53, Session Laws of 1907, has lately 
been held unconstitutional by the supreme court in the 
case of McShane v. Douglas County, 148 N. W., 569. This 
leaves in force and effect, so far as the fees of a sheriff are 
eoncerned, section 5, chapter 28, Compiled Statutes of 1905, 
which, you will observe, contains no provision for the pay- 
ment of fees earned by a sheriff to the county treasurer. 
This department is holding, however, that the fees collected 
by the sheriff, except, of course, for boarding prisoners and 
for mileage, are to be paid by the sheriff to the county, 
inasmuch as the sheriff is now drawing a salary. 

Very respectfully, _ GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, © 
November 21, 1914. Deputy Attorney General. 


Railway Commission—Witness Fees—Interstate Commerce 
Commission. 

The Nebraska State Railway Commission should bear the expenses 
of witnesses appearing in its behalf before the interstate com- 
merce commission. 

Nebraska State Railway Commission, Lincoln, Neb. 

Gentlemen: Yours of the 25th instant is as follows: 


“I am directed by the commission to request your opinion in writ- 
ing as to whether it can properly and lawfully pay the traveling 
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expenses of witnesses used by the commission in matters or hearings 
before the interstate commerce commission, in which this commis- 
sion, appears as party plaintiff, party defendant, or intervenor.” 


The Nebraska State Railway Commission finds it neces- 
sary to appear before the interstate commerce commission 
sometimes as party plaintiff, party defendant, or inter- 
venor. This it does for the purpose of protecting the inter- 
ests of the people of this state, because of the close rela- 
tionship existing between state and interstate rates and 
discriminations which grow out of same. These duties 
and the expenses incident thereto, no doubt, were con- 
templated by the legislature when it made an appropri- 
ation for the use of the railway commission. In that appro- 
priation it expressly provided for the payment of the 
‘“‘expenses of investigation and litigation.’’ 

When the commission is compelled to take a witness 
before the interstate commerce commission, or some one 
representing it, on questions of this kind, it should see that 
such witness is paid at least his actual expenses and the 
fund appropriated to the commission by the legislature 
should be used for paying such expenses. 

Very respectfully, GRANT G. MARTIN, 

November 30, 1914. Attorney General. 


Workmen’s Compensation. 


Where an employer has taken out liability insurance, under the 
workmen’s compensation law, and the liability company 
becomes insolvent and financially irresponsible, the benefits 
promised in the workmen’s compensation law revert back to the 
employer for payment. 


Hon. L. G. Brian, Insurance Commissioner, Lincoln, Neb. 
Dear Sir: Your communication of the 25th instant reads 
as follows: 
“The workmen’s compensation law of 1913 practically makes it 


obligatory upon the part of the employer to secure a policy of insur- 
ance covering his liability as such employer with his employees, for 
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the reason that all of his common law defenses are denied him in 
court in case of a damage suit being instituted by an employee and 
also an owner of property in order to be relieved of any responsi- 
bility will insist that a contractor secure a policy covering the 
workmen’s compensation benefits. In view of almost compulsory 
insurance for the employer, I desire your official opinion upon the 
following question: 


“Provided, an employer qualified under the workmen’s compen- 
sation law of 1913, pays the premium charged, and secures a policy 
in a liability company authorized in this state, indemnifying him 
against all liability by reason of any injury to one of his employees, 
and later this company becomes insolvent and financially unable to 
reinsure its business in any other company, would the benefits prom- 
ised in the workmen’s compensation law revert back to the employer 
for payment?” 

* Under the provisions of the compensation law, every 
employer who is liable for compensation is authorized to 
insure the liability to pay such compensation in any lia- 
bility insurance company licensed to write such risks in the 
state of Nebraska. When such employer has taken out 
liability insurance, he has thereby afforded his employees 
not double compensation but double protection in the 
sense that if the employer becomes financially irresponsible 
the insurance company is still liable, and if the insurance 
company becomes insolvent the employer remains legally 
liable. 

The employee, or his representative, under the law, is 
authorized to maintain an action on the insurance con- 
tract, or he may recover directly from his.employer. The 
obligation of the emplover to pay the compensation is a 
primary obligation, and the taking of indemnifying insur- 
ance does not exonerate him from liability should the insur- 
ance company become insolvent, Payment, or a part pay- 
ment, of the compensation, by either the employer or the 
imsurance company, as the case may be, bars a recovery 
against the other of the amount so paid. 

Very respectfully, GRANT G. MARTIN, 

November 30, 1914. Attorney General. 
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Water Power Commission—Expenses. 


The passing of a resolution by the house of representatives, without _ 
the concurrent action of the senate and without the approval of 
the governor, is not a sufficient appropriation to authorize the 
auditor of public accounts to pay out of an appropriation made 
for another purpose the expenses incurred by the commission 
appointed by the legislature of 1913 to investigate the water 
power laws of Nebraska. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: You have referred to me a communication 
received by you from the commission appointed by the last 
legislature to investigate the water power laws of our 
state, in which your attention is called to the fact that, by 
resolution of the house, it was provided that the expenses 
of said commission should be paid out of the incidental fund 
of the state, on vouchers signed by the speaker of the house 
and approved by the governor. 


You inquire whether this resolution of the house, without 
the concurrent action of the senate and without the 
approval of the governor to said resolution, was a sufficient 
appropriation to authorize you to pay out of the appropri- 
ation made for another purpose the expenses incurred by 
said commission. 


In answer to the question propounded I will say that, in 
my opinion, there has been no lawful appropriation of funds 
to meet this expense, and that, strictly and technically 
speaking, you are not justified in law in making the pay- 
ment. This is said without any intention to reflect upon the 
commission for incurring such expenditures, for I am 
inclined to believe that the purpose for which the commis- 
sion was appointed, and in furtherance of which the 
expense was incurred, was a laudable one. Doubtless the 
incoming legislature will so regard it, and will, when its 
attention is called to the matter, make an appropriation 
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covering these expenses, There is no question but that it 
will have the power so to do. 
Very respectfully, GRANT G. MARTIN, 
} Attorney General, 
By GEORGE W. AYRES, 
November 30, 1914. Deputy Attorney General. 


Railroad Company—Light Engine—Crew. 


A railroad company operating in Nebraska should provide a full crew 
on a light engine which runs from one division to another 
division outside the yard limits, but need not provide a full crew 
where such engine is merely run between stations in the same 
division. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: This office is in receipt of your letter of the 
5th instant, in which you call attention to the provisions of 
House Roll 57, passed by the legislature of 1913, wherein 
it is provided: 

“That it shall be unlawful for any railroad doing business in the 
state of Nebraska to operate or run over its road from one division to 
another division, or to suffer or permit to be operated or run over its 
road from one division to another division, outside of yard limits, 


any light engine which is not manned with a crew consisting of one 
engineer, one fireman, and one conductor.” 


You ask for the ‘opinion of this department as to the 
meaning of the phrase, ‘‘from one division to another divi- 
sion.’’ 

In my judgment, said phrase means just what it says, 
that is to say there must be a full crew where a light engine 
is run from one division to another division outside of the 
yard limits, but not necessarily a full crew where the run 
is merely between stations in the same division. 

It is to be borne in mind that the statute in question is 
penal in its nature, and, hence, its provisions must be 
strictly construed where one is charged with a violation of 
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the provisions thereof. In other words, the language of the 
statute cannot be broadened by construction, so as to make 
one guilty of an offense against the law who would not be 
guilty if the words used were given their literal meaning. 
Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
November 30, 1914. Deputy Attorney General. 


Railroad Track—Transmission Wires—Expense of 
Raising. 

Where a railroad company builds a new line of track which must 
pass under established telephone or electric transmission wires, 
running along a public highway, the expense of raising said 
wires, at the point of crossing, to the statutory height above 
the railroad track should be borne by the company owning the 
telephone or transmission wires. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: In answer to your letter of recent date, in 
which you ask the opinion of this department as to whether 
or not a railroad company, in building a new line of track 
which must pass under established telephone or electric 
transmission wires, running along a public highway, is 
liable for the expense of raising said wires, at the point 
of crossing, to the statutory height above the railroad 
track, I will say that, in my opinion, it is the company 
owning the telephone or transmission wires, and not the 
railroad company, that should pay the expense of raising 
the wires to the desired height where same cross the rail- 
road track. 

A telephone company is given a right, by statute, as I 
understand it, to run its lines along the public highways of 
the state, upon the implied condition that it shall comply 
with the statutory requirements providing that wherever 
such lines cross roads they shall be placed a certain height 
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above the highway crossed. ‘Ido not think it matters, so _ 
far as the duty of the telephone company to raise its wires 

to the required height is concerned, whether the railroad 
was put in before or after the installation of the telephone 

lines. 

Section 6162, Cobbey’s Annotated Statutes of 1911, made 
it the duty of any railroad corporation, crossing any public 
or private road, to make and keep in good repair good and 
sufficient crossings on such road. Construing this provi- 
sion of statute, the supreme court of this state has held that 
it is applicable in cases where a public highway was laid 
out after the railroad was completed, as well as in those 
eases where the highway was in existence at the time of 
the building of the railroad. (Missouri Pacific Railway - 
Co. v. Cass County, 76 Neb., 396.) 

It oceurs to me that, by a parity of reason, the court will 
hold, if such a case ever comes before it for decision, under 
the statutory provisions now in force in this state regarding 
the crossing of railroad tracks by telephone and electric 
transmission wires, that it is the duty of the company own- 
ing and operating such wires to stand the expense of placing 
and maintaining them at the required height, even though 
the railroad track which they cross may have been built 
after the construction of such lines of wire. | 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By GEORGE W. AYRES, 
November 30, 1914. Deputy Attorney General. 


County Judge—Fees. 


In the probating of wills, a county judge should not charge a filing 
fee for orders and decrees for which a charge has already been 
made; for the making and recording of a necessary order or 
decree, not exceeding cne hundred words, he should charge a 
fee of fifty cents; for each day’s attendance, on which he hears 
argument or takes evidence in a case, he should charge $1; 
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for each certificate of probate he should charge twenty-five 
cents over and above the $2 for probating the will; for the order 
admitting the will to probate he should make a separate charge; 
and for issuing a notice or citation under his seal he should 
charge fifty cents, whether the notice be sent by mail or sent 
to a newspaper for publication. 


Hugo M. Nicholson, Esq., County Attorney of Cuming 
County, West Point, Neb. 


Dear Sir: ‘his office is in receipt of your letter of 
November 25, in which you ask various questions relative 
to the fees which should be charged by county judges in 
the probating of wills. 

Your first question calls for an opinion as to whether the 
county judge is entitled to charge a filing fee for orders and 
decrees made in a probate cause, also whether he is entitled 
to charge a fee for filing the letters testamentary issued in 
such cause. The statute provides for a fee of ten cents for 
filing any paper in any probate matter for which no fee has 
been specifically fixed. (Revised Statutes of 1913, sec. 
2449.) In my opinion, the county judge should not charge 
this fee for filing any order or decree for which a charge has 
already been made. 

You further ask whether the county judge should charge 
a fee for making any necessary order in the probating of 
a will, and whether he is entitled to a charge for a day’s 
attendance for each day on which these orders are made, 
it being understood that if he makes more than one of 
these orders in an estate on the same day he charges for 
only one day’s attendance for that day. The statute seems 
to be plain that for the making and recording of an order 
or decree, not exceeding one hundred words, there shall be 
a charge of fifty cents. (Revised Statutes of 1913, see. 
2449.) The statutory charge of $1 for attendance should 
be made for each day on which the judge hears argument 
or takes evidence in a case. Simply signing an order would 
not call for a fee for attendance. 


OPINIONS 229 


You also ask whether the fee of $2 for the probate of a 
will and the entry thereof includes the certificate of probate, 
and whether this charge of $2 covers the fee for the order 
which he makes admitting the will to probate. It occurs to 
me that the fee of $2 does not include the making of the 
order admitting the will to probate, and does not include 
the certificate of probate which the county judge is 
required by law to attach to a will. I do not understand 
that this certificate of probate is a part of the probate of 
the will. (Dame on Probate & Administration, sec. 95.) 
That being true, the county judge should make a charge of 
twenty-five cents for this certificate. 


You say that the county judge in your county has made 
it his practice not to issue subpoenae for the appearance of 
the witnesses to a will, but, instead, issues orders under 
his hand and seal ordering the witnesses to appear at a 
specified time, and that it is his custom to mail these orders 
to the witnesses. You ask whether the county judge is 
entitled to the statutory fee of fifty cents, which is author- 
ized for issuing a notice or citation under seal. You also 
ask whether the county judge is entitled to charge this fee 
for notices sent to a newspaper for publication, such notices 
being under his hand and seal. The statute calls for the 
fee of fifty cents for ‘‘issuing citation or notice under 
seal.’’ It seems to me where the notice is made under his 
hand and seal, the office is entitled to this fee whether this 
notice is sent by mail, or otherwise, to the witnesses, or 
whether it is sent to a newspaper for publication. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 

By FRANK E. EDGERTON, 
November 30, 1914. Assistant Attorney General, 
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cooperative companies are amenable to laW..........2-.........-..... 154 
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BOARD OF CONTROL. 
employment of relatives in state institutions.....0.....0.00000002.... 128 
board may use any portion of appropriation for benefit of a 
state institution 
funds for payment of wages of guards at penitentiary can- 
not be diverted to pay expenses of institution.................... 219 


BOARD OF EDUCATIONAL LANDS AND FUNDS. 


board cannot sell saline lands held under lease.................... 109 
BONDS. 
eancellation of bonds by a corporation not governed by rail- 
way commission : x 
bond of deputy county treasurer “should run in name of 
county 21 
approval of issuance of fatinouds etgee! i railway commission 
in excess of incorporated amount..-_...........-.-...----------------2--- 29 
undomesticated company may issue stock and bonds without 
consent of railway commission........... lone ee ee ee 140 


certification by secretary of state 
bonds should be registered in state auditor's office and certi- 


fied by ‘himtotecunty \ctenk: sis epee se an 160 
school district and municipal officers are not required to cer- 

tify bonds .. a 
commission merchant should take out a license and give a 

bond 168 


premium on bond of Gaines judge is not borne by the county. 185 
BOUNDARIES. 

boundary line between Garden and Arthur counties................ 206 
BRIDGES. 

maintenance of bridges over streams on township lines.......... 144 
BUILDING AND LOAN ASSOCIATIONS. 

taxation of shares when names of owners are not disclosed... 60 
BURGLARY. 

constitutionality of daylight burglary act.........-............:20--++- 135 
CATTLE. 

taxation of cattle kept in county other than one where owner 

resides 


CLERK OF DISTRICT COURT. 


selection of judges and clerks of election........................------.- 210 
clerk is sole judge as to party polling highest vote at preced- 
BC ASL 0 Cc) se RE Re S eS W. -c | oo er 210 


COMMISSION MERCHANTS. 
merchant should take out a license and give a bond...............- 168 
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INDEX 


COMMON CARRIERS. 


railway commission has power to investigate transfer facilities 


at crossings of different railroads............. 4 
railway commission cannot order construction ‘ot joint depots 

at intersection points of two railroads... 4 
railroad company prohibited from giving free pass to 

employee’s housekeeper 10 
transfer company performing service on lines of street car 

company is a common carrier. 24 
railroad company’s articles need not state amount of indebt- 

edness 29 
approval of issuance at eaiiraad stock by railway commission 

in excess of incorporated amount. 29 


authority of railway commission to compel railroad to install 
a crossing over its tracks. 4 eae 
change of time tables without permission of tallway'c commis- 
BLOM. acs ssacnca erect ew ea eters 
wtailmad camnany vanart Rr camralee ite Binnie avant 
sites on its right of way. 
railroad company should provide full crews on light engines 
running between divisions, .... 
company owing transmission lines should bear expense of 
raising wires over railroad track. 


CONSANGUINITY. 


employment of relatives in state institutions 


COOPERATIVE COMPANIES. 


companies are amenable to Blue Sky law. 


CORONER. 
coroner entitled to inquest fee for each inquest held 46 
CORPORATIONS. 
withdrawal of stock and bonds not governed by railway com- 
mission 1 
transfer company which performs service on lines of street 
car company is a common carrie 24 
articles of incorporation of railroad company need not state 
amount of indebtedness eseceeiaaeS Es a 
foreign mutual insurance companies are admissible in 
Nebraska 40 
foreign accident insurance companies must have a capital 
stock of $200,000 50 
taxation of building and loan association where names of 
shareholders are withheld... peziaesss 60 
elevator company should be taxed on borrowed money as 5 swell 
FG LS ab Se ta pec pre ew oo ah een case och chaps ance eeadaa es 62 


dissolution of mutual hail insurance company..............-.....--.. 63 
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CORPORATIONS—-Concluded. 
mutual benefit associations can only promise benefits upon 


death or disability from accident. 65 
payment of occupation tax under old and new law ahs 
mutual associations barred from Nebraska. 84 
taxation of telephone company. 90 


assessment of mercantile corporation.......-.........22..2-222::e-2eeeee- 95 
assessment of elevator company where name of purchaser of 
part of grain is not disclosed 
telephone physical connection not required for local call. 
domesticated foreign company not exempted under Blue Sky 
law 
interpretation of ‘‘Nebraska corporations already in ewincente® 
Of BIG! SCY 5 Bek We saa pees rer ae cnet nocd ew cecndsecedacadSenta 115 
under Blue Sky law stock must sell for not less than $100 a 
share 
permit to dealers in securities under Blue Sky law. 
limitation of stock sales under Blue Sky law. 
company selling its own securities cannot sell fractional parts 
of a share of stock 
one or more shares of stock of the par value of $100 may ie 
sold to a person... 
fee for examination Ait report exacted under Blue ‘Sky law.... 126 
undomesticated company may issue stock and bonds without 
eonsent of railway), commissi oni seranc---..-- 22225 cec cece cectencst---eene 140 
examiners of trust companies cannot be paid out of examina- 
tion fees 
Nebraska corporation in existence one year may increase its 
capital stock without permission from railway commission 153 
stock sold to incorporators need not be authorized by railway 
commission under Blue Sky law. 
cooperative companies are amenable to Blue Sky law.. 3 
collection of premiums by insurance agent after Pevaration 
Of. WCGNS6) saaccecete- sae 


company selling grain on commission should take out a license 
and give a bond.. 


taxation of bank. 


railway commission has no jurisdiction over dieeees of a 
StOCK=yard: COMPANY = .2-----scpsp Reeeatapetetge sheen ac ens deeece marcisencenosque® 190 
fraternal companies are subject to examination by insurance 
department and must pay costs thereof. ne 
telephone company may give farm line subscribers added ser- 
vice on a flat rate basis. = oe 
insolvency of liability company reverts benefits under work- 
men’s compensation law back to employer for payment...... 222 
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INDEX 


COUNTY. 


bond of deputy county treasurer should run in name of county 21 
inheritance taxes must be used for building permanent road 


beds 26 
expenditure of registration fees of motor vehicles. 26 
inheritance tax cannot be levied on widow's interest... 35 
board of equalization cannot make general changes in Gia’ 

ations 48 
registration of warrants for jurors’ fees. 58 
payment of subsequent taxes by owner of tax sale certificate. 91 


school district levy of thirty-five mills by board. 
when board of equalization should convene.. 
commissioners may issue license for a saloon within two piles 


GE 5G OMY c 5-5, an eee EA a stesatat cna s Rivecusnntad harveaneeoh i eines 119 
outstanding taxes against counties for care of insane patients 
IIE Sd pmo Rena avuqe Ata eres ne acelan Ging eeu snc nna yogiiet eee 124 


board should not refuse to adopt the system of road dragging 132 
board may divide road district into two separate districts... 136 
refund of inheritance tax when fund is depleted 
refund of inheritance tax..................- CES eo 
maintenance of bridges over streams on township lines... 
interest cannot be allowed on inheritance tax refunded 
disposition of taxes paid under protest, where no tatemant 

has been filed... 


C1): ee Moe Stree eee a Oe 151 
board may equalize valuations of real estate every second 

year where change is necessary. 
salary of deputy register of deed: iM 
road petitioners withdraw from petition by signing remon- 

strance 
amount subject to inheritance tax, 
wife right is not subject to inheritance tax.. 


sheriff cannot collect livery hire from county reat ler 
term of office of supervisors.. wen LAs LTS 
taxpayer's appeal of claim allowed. by Tieara: aneaial be tried 

NDE BRGEs 2 Sore sage mee an Beare cna ce AN SS a A 180 
can interest be collected on inheritance tax whose payment 

has been delayed without fault of administrator.................. 181 
county is not liable for premium on bond of county judge 185 
petition for county road along drainage ditch.. 188 
boundary line between Garden and Arthur dountied. 206 


sheriff is only required to turn over to county fees eolleeteds. 220 


COUNTY ATTORNEY. 


expenses incurred investigating cases may be allowed by 
GOEMES OME G erect so osas pee gga cu Sdn ss pascdjaab nad saa estiucseeence 151 
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COUNTY JUDGE. 


county is not liable for premium on bond of judge. - 185 
fees in probating wills. - 227 
COUNTY SUPERINTENDENT. 
number of days to be employed in duties of office may be 
determined by supérintendent o.oo 12 
COUNTY SUPERVISORS. 
term Of office of supervisors. ..c.-.c ices cece enceenceeee doves ees centeeeuts 178 
COUNTY TREASURER. 
fee for issuing certificate of sale should be deducted from 
amount of bid 3 
bond of deputy should run in name of county. 21 
treasurer is responsible for official acts of deputy. 25 
payment of school district warrants... 45 
registration of warrants for jurors’ fees 58 
selling land for taxes....:........2.0.0.0024 91 
refund of inheritance tax when fund is depleted. 142 
disposition of protested taxes where no statement has been 
Hed) oss . 149 
redemption at ‘tax’ ‘dale: on atts of aa held by. hoe persons, 
but assessed as one tract......... es ee 218 
CREAM. 
refusal by tester to use scale prescribed by food commission 
is (a) violation of? Wa wisi: asc: -c.c sseettee cers tedees sen ciascceessteacdeiuee 1965 
CRIMINAL LAW. 
one who buys liquor for a minor with his money violates 
the law ........... 72 
should accessory be. tied where acts were committe 158 
statement made by wife to husband is admissible in evidence 
in a prosecution for abortion, as a dying declaration........ 183 
DECEDENTS. 
widow’s interest is not subject to an inheritance tax.. 35 


turning over money which escheats to state without apecitic 
order of court ...... 


refund of inheritance tax.. 


refund of inheritance tax aneee faunal is edeninted 142 

amount subject to inheritance tax. 175 

wife right not subject to inheritance tax . 175 
DRAINAGE DISTRICT. 

school lands held under lease can be assessed by district........ 176 


collection of drainage tax on school land held under lease.... 176 
DRAINS AND DRAINAGE 


petition for county road along drainage ditch........................ 188 
DRUGS AND DRUGGISTS. 
patent medicines may be sold by any retail dealer.................... 79 


poisons can only be sold by licensed pharmacists...................- 19 
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ELECTIONS. 
who entitled to vote in village after annexation.__.................-. 20 
election of village officers is void if election is not held on 
(aE eats ib <3 Ma ty ga oe aor eee ee en ie eS 54 
alien is permitted to vote though second papers have not been 
taken out - 130 
progressive party is entitled to a primary ballot. . 172 
qualifications of voter at school election...........22...202.22..20.2200--+ 179 
police magistrates in villages are not nominated at primary 
election . 204 
when should police magistrates in cities be electe . 204 
nomination of police magistrates. 204 
selection of judges and clerks of election by clerk of district 
court 210 
* clerk of district court is sole judge as to party polling highest 
vote at preceding election . 210 
basis of representation of political parties on election board.... 210 
filing fee cannot be demanded of candidate by petition............ 218 
ELEVATORS. 
company should be taxed on borrowed money as well as ele- 
SP ALONB 2 Sh Fe th eaters tes eae iE Sap ie SecSee ee een 62 
assessment of elevator company where name of purchaser of 
part of Gerain: 15. MObsaBCL PSS eo 8 so 5 sec enceetcee sna senessecaseeees 98 
railroad company cannot be compelled to furnish elevator 
Bites: on its: rightool Way 2.6202 .2:.-0.0 Accesses Ree 216 
EMPLOYER’S LIABILITY ACT. 
insolvency of liability company reverts benefits back to 
employer for payment ..............----- Ee ata nadad = Micckt gies gngaecenedeek 222 
ENGINES. 
full crews should be provided on light engines running between 
GUVISIOIS - scoccecg cuore ese snag see ea etnsectnmroepnevnr sannssugcmadnnasipaeactueutoey 225 
EQUALIZATION. 
county board cannot make general changes in valuations. 48 


revision of valuations by state board 
when county board should convene...............--..-....---22::-2220000--+ 
county board may equalize valuations of real property every 
second year, where change is necessary.................2.222--2.--+++ 157 
ESCHEAT. 
turning money over to state without specific order of court.... 102 
EVIDENCE. 
statement made by wife to husband is admissible, in a prose- 
cution for abortion, as a dying declaration................-...-------- 183 
FEES AND SALARIES. ‘ 
fee for issuing certificate of sale should be deducted from 
amount of bid.................. 
compensation of members of legislatur 
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FEES AND SALARIES—Concluded. 
compensation of lieutenant governor..-......... SESS ee Db 


use of registration fees of motor vehicles 26 
salary of state employee is computed upon actual ahmben 

of days employed 38 
coroner entitled to inquest fee for each inquest held 46 
district judge is entitled to salary even though apprapplation: 

is! exhausted <cscct 2. cvassencepe See ee oS AER tes Saks 52 
registration of warrants for jurors’ fees. z 58 
salaries of judicial stenographers 68 
salary of insurance commissioner... 68 
fee exacted of corporation under Blue-Sky law for examina- 

RIOMy ARG: ODOR ees acess ey eg ee Bc 126 
examiners of trust companies cannot be paid out of examina- 

tion fees 147 
salary of deputy register of deeds... 166 
sheriff cannot collect livery hire from county. 176 


disposition of fees received for examination of public account- 


ants 
fee for examination by insurance department should be paid 
by. fraternal organizations eet et d= = noses 193 
only fees collected should be turned over to county by sheriff 220 
fees of county judge in probating wills__.........-...-.-.---------..------ 227 
FEMALES. 
employment of female labor at night............-.......2.......22000+- 105-215 


females not permitted to work more than nine hours a day in 
order to have Saturday afternoon free. - 106 
Woman may be assisted by daughters, as members of family, 
in operating cafe after ten o’clock at night..............--.-..---.-- 215 


FOOD PRODUCTS. 


labels on interstate packages 66 
weight of sack of flour-...... 138 
apples can be sold by either dry measure or weight... 165 


refusal by cream tester to use scale prescribed by food com- 
Mission “is: a violation: Of- laws cz ceeeceee eee pee gym ec-seenesesecderaeneoy 195 


FRATERNAL ASSOCIATIONS. 
organizations are subject to examination by insurance depart- 
ment and must pay costs thereof..-...--....----.2.-------eeee-eseeeeeeeee+ 193 
GAME. 
does statute forbid the killing of blackbirds. 
GARDEN COUNTY. 
boundary line between Garden and Arthur counties................ 206 
GOVERNOK., i 
vacancy created by death of member elect of legislature may 
be filled by the governor. 


17 
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HIGHWAYS. 
inheritance taxes must be used for building permanent road 
MOOS cen cca nce Lo csi oessceencesnzeuratatneh sath a secanvanstoveseott svesceyecsidacnscnees 
registration fees of motor vehicles expended as part of county 
Pad PUM) cocccccte eel ea ciree ays pawens es eet atecassatesnennacaseans 
county board should not refuse to adopt the system of road 
dragging 
maintenance of bridges over streams on township: “Tine 
road petitioners withdraw from petition by signing remon- 
strance \... 


oe dios felaccigPaseeet Wi AS Be cached ices nest b ace 
petition for county road along drainage ditch............................ 
HOTELS. 
inn cannot keep the name “hotel” if dining room is discon- 
tinued 


hotel with dining room under separate management cannot 
be. classed as an “hotel”... > 
woman may be assisted by aanenters, | as anenibare: of. family, 
in operating hotel after ten o’clock at night-......................- 
INHERITANCE TAX. 
inheritance taxes must be used for building permanent road 
beds 
widow’s interest is not subject to an inheritance tax 
refund of inheritance tax. 
refund of tax when fund is depleted 
interest on refunded tax cannot be allowed 
amount subject to inheritance tax. 
wife right not subject to tax 
can interest be collected on tax, whose payment has been 
delayed without fault of administrator...........2.....202222......-.- 
INQUESTS. 
coroner entitled to fee for each inquest held 
INSANE PATIENTS. 
outstanding taxes against counties for care of insane patients 
cS MGR 201s Maa pS Se 00S a 5 Ae Pe een er IS 
INSURANCE. 
fraternal companies are subject to examination and must pay 
costs thereof .... 
insolvency of liability company reverts benefits under work- 
men’s compensation law back to employer for payment...... 
INSURANCE COMMISSIONER. 
ERAT AGY Of RMON NOE 2 SS oa Seca a oan etc aS 
INSURANCE COMPANIES. 
mutual insurance companies are admissible into the state.... 
foreign accident insurance companies must have a capital 
stock of $200,000 
dissolution of mutual hail insurance company. 
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26 


26 
35 
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- 146 
- 175 
- 175 
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46 
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193 
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INSURANCE COMPANIES—Concluded. 
mutual benefit association can only promise benefits upon 
death or disability from accident 65 
mutual associations barred from Nebraska 84 
collection of premiums by agents after revocation of license 162 


INTEREST. 
interest cannot be allowed on inheritance tax refunded........ 146 
can interest be collected on inheritance tax whose payment 
has been delayed without fault of administrator.............. 181 


INTERSTATE COMMERCE. 
labels on food products to be sold as articles of interstate 
commerce 


INTERSTATE COMMERCE COMMISSION. 
expenses of witness in behalf of railway commission should 
bé. Horne. “by “BUCH. COMA IRS Be week eae oc. eyo cust tee ees 221 
INTOXICATING LIQUORS. 
one who buys liquor for a minor, with his money, violates the 


law 72 
license for a saloon within two miles of a city... 119 
IRRIGATION. 


lands entered under reclamation act are not taxable until 
patent issues 


JUDGES. 
district judge is entitled to salary even though appropriation is 
exhausted  -.1..00...0.....5 SES Par 2 hie ae nN REE 52 
JURY. 
warrants for jurors’ fees should be registered where no levy 
has been made for their payment.................-..-.----2-----seeee-+ 58 
LABELS. 
see marks and brands. 
LABOR. 


employment of female labor at night 
female not permitted to work more than nine hours a day in 


order to have Saturday afternoon free................--.-..-.---------- 106 
employment of relatives in state institutions......................--.--- 128 
LEASES. 


school land leases are assessable as personal property. 
saline lands held under lease cannot be sold 
school lands held under lease can be assessed by drainage 


QUSEDICE osc pccscnens coccdge phen pace anesnateseetee ners norenyotec scene a tscnvocteaennenawod 176 
collection of drainage district tax on School land held under 
1S: Ss RP em qo eicaavacansevsnectstevectanseatcenhercecewanateeeuscortennaeectan 176 
LEGISLATURE. 
compensation of members 13 
16 


compensation of lieutenant governo 
filling vacancy created by death of member élect.....-...........---- 17 
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LEGISLATURE—Concluded. 


number of employees of house of representatives.............:...--- 23 
silence on part of journal as to adoption of amendment does 
not :render, act- unconstitutional. -.-.. 2c. c.-.--2cc ote co necncennnndate 135 
LICENSES. 


license for a saloon within two miles of a city. 
revocation of license of insurance agent..... 
commission merchant should take out a license and give a 


1175) 01 Sache Pe tee SOE URE Be 08 SS 20, coe re one ens 168 
LIENS. 
delinquent water rent as lien against real estate..................-. 136 
LIEUTENANT GOVERNOR. 
compensation for regular session of legislature.................... 16 


MARKS AND BRANDS. 
labels on food products to be sold as articles of interstate 


commerce 66 
MEDICINES. 
patent substances may be sold by any retail dealer.... Ty 
MERCHANDISE. 
assessment of mercantile corporation. 95 
MINORS. 
one who buys liquor for a minor, with his money, violates 
the law 72 
MONEY. 
money borrowed by elevator company should be taxed as well 
as the elevators 62 
MORTGAGES. 
chattel mortgage is inferior to tax lien. 36 
taxation of mortgage filed after July 1, 1911 a eS 
assessment of mortgage containing no tax clause...................- 43 
real estate mortgages held by bank, though not filed, may be 
considered in assessing capital stock ~..........220.0-------0--- 198 


national bank may deduct from its capital stock mortgages 
containing tax clause. 25 
mortgage held by bank director, but whose ownership 1 is in 
bank, should be considered in assessing capital stock 
real estate mortgage taxation law applies to national banks. 
federal law authorized national banks to hold mortgages 
securing indebtedness . 
national bank may claim deduction from assessed. ‘valtie. ‘of 
stock of mortgages on realty in the state-..2.....000.2.2.2-.. 199 
mortgages, on over-mortgaged land, to extent of such excess, 
are valueless for taxation purposes. 22207 
liability for taxes where two mortgages are given, one with 
and one without tax clause.............2..0....--2-00--- een ites Sie Oe 208 
MOTOR VEHICLES. 
registration fees expended as part of county road fund............ 26 
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MUNICIPAL CORPORATIONS. 
who entitled to vote in village after annexation 
license for a saloon within two miles of a city. 
municipal officers are not required to certify bonds 
when should police magistrates in cities be elected 
nomination of police magistrates... 
NATURALIZATION. 
alien is permitted to vote though second papers have not been 
taken out ...4........ 
NEGOTIABLE INSTRUMENTS. 


DPayment on past due note makes note a bankable asset............ 86 
commercial paper past due, upon which interest has been 
Daid,. is. an asset: Of at Wie Re eee risse oe oes soc orannceseeseersece 2), 36 


OCCUPATION TAX. 
payment under old and new law. 
OFFICE AND OFFICER. 
county treasurer may deduct fee for issuing certificate of sale 
Prom sem Gum OL Pid sa rao sae wena rien oe cen cer eantveeptee 3 
county superintendent may determine number of days to tbe 


employed in duties of his office 12 
compensation of members of legislature. 13 
compensation of lieutenant governor. 16 
governor may fill vacancy created by death of a member elect 

of the legislature 17 
bond of deputy county treasurer should run in name of 

county 21 
county treasurer is responsible for official acts of deput make I 
number of employees of house of representatives... Bt 23 


state auditor may admit mutual insurance companies into 
the state ae 80 


payment of school district warrants by county treasurer. 45 
coroner entitled to inquest fee for each inquest held... 46 
district judge is entitled to salary even though appropriation 
is exhausted 52 
election of village officers is void if @lection is not held on 
54 


date fixed by law. 
county treasurer should register warrants for jurors’ fees 

where no levy for their payment has been made................. wae. OS 
salary of insurance commissioner. 
county treasurer selling land for, taxes. 
repayment of inheritance tax by county treasurer when fund 

Pree Nb ans cae eo wv Seton ese saan sos gases onl ives 142 
disposition of protested taxes by county treasurer where no 

statement has been filed 
county attorney’s expenses in ineseceai ine cases may be 

allowed by county board 
certification of bonds by secretary of state 
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OFFICE AND OFFICERS—Concluded. 

registration and certification of bonds by state auditor. 
salary of deputy register of deeds.. 
sheriff cannot collect livery hire from county. 
term of office of county supervisors. 
county is not liable for premium on bond of county judge... 
selection of judges and clerks of election by clerk of district 

court 
clerk of district court is sole judge as to party polling highest 

vote at preceding election.........................e2e lectern 
county treasurer may permit redemption at tax sale of part 

of land held by two persons, but assessed as one tract. 
sheriff is only required to turn over fees collected. 
payment of expenses of water power commission by state 
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fees of county judge in probating wills....-.00200. 2. 
PARCLE. 

prison board cannot parole a man to an employer outside 

OTR AU ALES 220 cosn dace orspt aru aakacp a iiean Pre sSaatevstes aun phaemceueaatiiens<eceosaaes 


PASSES FREE. 
railroad company prohibited from giving free pass to 
employee’s housekeeper 
PATENT. 
issuance of patent unnecessary to prevent taxation by state 
authorities A acorn 
patent must issue before irrigated lands entered under 
reclamation act ‘are taxable. 20 de.2 2 .ce- n-ne a elec ee eaten encednee 
PENITENTIARY. 
prison beard cannot parole a man to an employer outside of 
state 
funds for payment of wages of guards at penitentiary aatnok 
be diverted to pay expenses of institution............0.000000....... 
PERSONAL PROPERTY. 
tax lien is superior to chattel mortgage...............200000000. 0.0... 
“pitless scale’? not attached to real estate should be taxed as 
personal property . 
school land leasés are assessable as personal property 
for taxation purposes, indebtedness cannot be offset against 
personal, “Proper gy... tease eae, ooo lene EE Aen 
taxation of cattle kept in a county other than one where 
NEWRLOD.. (RORIUOR gecees cect sce Raettiay cn eivencd, nave eceas inst ceewccnussaneticcewsseded 
PETITION. 
road petitioners withdraw from petition by signing remon- 
strance 
petition for county road along drainage ditch. 
PHARMACISTS. 
poisons can only be sold by licensed pharmacists................... 
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POISONS. 
poisons can only be sold by licensed pharmacists.................... 79 
POLICE MAGISTRATES. 
magistrates in villages are not nominated at primary election 204 
when should magistrates in cities be elected. “ 
nomination of police magistrates. 
PUBLIC ACCOUNTANT. 
expenses of examination of applicants should be paid out of 


fees received therefor 187 
RAILROAD COMPANIES. 

railway commission has power to investigate transfer facilities 

at crossings of different companies 4 
railway commission cannot order construction of joint depots 

at intersection points of two railroads 4 
free transportation is prohibited to an employee’s house- 

keeper, who receives wages. 10 
articles of incorporation need not state amount of indebted- 

ness aa 29 
approval of issuance of stock by teow: commission in excess 

of incorporated amount 29 
authority of railway commission to compel company to 

install a crossing over its tracks 75 
common carriers may change time ae “witaout permission 

of railway commission 163 


company cannot be compelled to furnish elevator sit on 
right of way 
full crews should be provided on light engines running Abe: 
tween divisions 
telephone company should raise wires to statutory he 
wboye: Tatlfoad Crack Tai. i see vecesser gates cue ee oncn aie wdpcuveseus ravers sae reer ee 
RAILWAY COMMISSION. 
commission has no jurisdiction over cancellation of bonds by 


aGorporation -...,2:2.2200 1 
power to investigate transfer facilities at crossings of different 
railroads 4 
jurisdiction over construction of joint depots at intersection 
points of two railroads 4 
commission has jurisdiction over transfer company which 
performs service on lines of street car company.................-.- 24 
approval of issuance of railroad stock in excess of Tiarianated 
amount 29 
authority to compel railroad to install a crossing over its 
ftacks’ sat 75 
fee for examination ‘and “report. ‘of ‘corporation | ‘under “Blue 
eS LA We ck accannaucan sen Te aca asa ag CREE sos coca 


undomesticated company may issue stock and bonds without 
consent of commission..... 
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RAILWAY COMMISSION—Concluded. 

Nebraska corporation in existence one year may increase its 
capital stock without permission from commission............ 

stock of a company sold to incorporators need not be author- 
ized by commission. a 

common carriers may change time tables without permission 
of commission 

commission has no jurisdiction over charges of a stock- yard 
company 

commission may authorize telephone company to give farm 
line subscribers added service on a flat rate basis... 

railroad company cannot be compelled to furnish elevator 
sites on its right of way. 

expenses of witness before interstate commerce commission 
should be borne by railway commission.. 

RATES AND CHARGES. 

charges of stock-yard company not controlled by railway com- 
mission 

telephone company may give farm line aubaeribera added 
service on a flat rate basis. 


REAL ESTATE. 
Austrian aliens have two years to dispose of inherited prop- 
erty 
taxation of mortgage filed after July 1, 1911. 
assessment of mortgage containing no tax clause. 
county board of equalization cannot Make general aiaiizes 
in valuations 
revision of valuations by sate board of equalization................ 
tax liens are extinguished where husband purchases land of 
his wife under the Scavenger law 
in assessing realty ‘‘pit scale’? which is a permanent fixture 
should be taken into consideration. 
payment of subsequent taxes by-owner of tax sale certificate 
county treasurer selling land for taxes...........002220.0222.22..22-22-2-+ 
assessment of mercantile corporation... 
irrigated lands entered under reclamation act are not taxable 
until patent issues 
saline lands under lease cannot be sold. 
delinquent water rent as lien against real estate_................. 
county board may equalize valuations every second year 
where change is necessary.. oe 
school land held under ieage é can ‘ber naeaceeed’ by ‘drainage 
GESTTIO acu, acnccs Socrates coca tases seem Sage net pecats estas si rececee 
taxation of realty of bank... Weck 
mortgages held by bank, though note ‘filed, may beg con- 
sidered in assessing capital stock 
real estate mortgage taxation law applies to banks. 
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REAL ESTATE—Concluded. 
value of mortgages on realty may be deducted from assessed 
value of stock of national) bank... 0... ee ccccesnectesees 
mortgages, on over-mortgaged land, to extent of such excess, 
are. valueless for taxation DUTDOSES.......-..-..-...s.22-2.- eee 
liability for taxes where two mortgages are given, one with 
and one- without: tam \ONERRO 2m ee crease nena ewes eee 
redemption at tax sale of part of land held by two persons, 
but-assessodsasOmee treet yo ios epee aeg tn coe unn era aeednachn cub oee 


REGISTER OF DEEDS. 
ALANS OF OD UE sexe cases sepzacesas cenceaee eater het aston as caBlevs de wasszcalanaees 
RENT. 
delinquent water rent as lien against real estate.................... 
ROAD DISTRICTS. 
county board may divide road district into two separate dis- 
AVEC S Ras Sie oon eRe oa ee ah papa cSEe acai arts 
ROAD DRAG. 
county board should not refuse to adopt the system of road 
dragging 
SALARIES. 
see fees and salaries. 
SALINE LANDS. 
saline lands under lease cannot be sold..-.........-........----2---0----+ 
SCALES. 
“pitless seale”’ not attached to real estate should be taxed as 
DOLSORAL TODO Ty pects re sees sear ee adnan Soest cede ves 
“pit scale’? which is a permanent fixture should be assessed 
with the real estate... 
scale prescribed by food commission Sinn ce: Sane in 1 test- 
ing cream or milk.. 
SCHOOLS AND SCHOOL DISTRICTS. 
payment of outstanding warrants prior to expiration of one- 
half the time for which bonds were issued...........-........--..--.- 
school land leases are assessable as personal property. 
voting levy of thirty-five mills 
school district officers need not certify bonds. 
school lands held under lease can be assessed by drainage 
district “eA 
collection of dtainaeet ea on Wri hand held under lease. 
qualifications of voter at school election 
SECRETARY OF STATE. 
certification of bonds by secretary .-...-.-...-----.--.-ceccceeneessssseecceee 
SHERIFFS AND CONSTABLES. 
sheriff cannot collect livery hire from county 
only fees collected should be turned over to county 
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STATE. 
salary *€ state employee is computed upon actual mim hgs 
of days employed 
foreign mutual insurance companies may be admitted. tnto 
the state ...... 
revision of valuations by state board of equalization............ 
tax liens are extinguished where husband purchases land of 
his wife under Scavenger law.. 
taxation of land by state eathorities 4 is not dependent upon 
issuance of patent. 
payment of occupation tax by foreign corporations under old 
and new law..-.-...-... es 
school land lennes are taxable 4 as -mereonal’ Oper Eee 
mutual associations are barred from Nebraska. 
prison board cannot parole a man to an employer outside of 
state 
turning over money Sich vgacheats’ Neat ietate without specific 
order of court.. 
saline lands under lease cannot be sol 
outstanding taxes against counties for care of insane patients 
are valid 
employment of relatives in state institutions 
school lands held under lease can be assessed by drainage 
districts 
collection of drainage district tax on school land held under 
FOSS a ee cat scans staan See eee saree bps anenaes essssuaesseas$ 
surplus of examination fees of public accountants after 
deducting expenses, should be paid into state treasury........ 
expenses of examination of public accountants should be paid 
OUD ‘Ol FORBES <TOCOLVOG TROP OLOT sc. fast otic ts ceteris eee ene 
STATE INSTITUTIONS. 
board of control may use any portion of its appropriation for 
benefit of a state Imsttbubion: =e cae nc cnet ne enceenegenseeeees 


STATE TREASURY. 

surplus of examination fees of public accountant after deduct- 

ing expenses should be paid into treasury_..........000 
STATUTES. 

anti-pass law prohibits giving free transportation to house- 

keeper of railroad employee................-... : 

appropriation bill with emergency clause governs over eapectal 

act with no emergency clause. 

one who buys liquor for a minor, with his money, violates 

PEO AW Sessa cies Sommerer te et aac eset Sal sen Sew ssdomeaeee 

payment of occupation tax wader old and new law 

construction of hotel law 

employment of female labor at night. 

telephone physical connection law.. 
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STATUTES—Concluded. 
interpretation of subdivision b, section 3, chapter 199, Blue 
Sky law 
domesticated foreign company not exempted under Blue Sky 
law .. 
interpretation of ‘‘Nebraska corporations already in exist- 
ence” of Blue Sky law 
value of shares of stock under Blue Sky 
permit to dealers in securities under Blue Sky law. 
limitation of stock sales under Blue Sky law... 
under Blue Sky law sale of fractional parts ace a sahace ‘of stock 
is not permissible.....-.2......1.---.2.-.-..0u 
under Blue Sky law, fee exacted for examination ere ‘Feport 
to railway commission 
constitutionality of daylight burglary act. 
silence on part of journal as to adoption of amendment does 
not render act unconstitutional......... 
under Blue Sky law, Nebraska corporation | in | existence ¢ one 
year may increase its capital stock of its own volition....... 
Blue Sky law permits stock to be sold to incorporators with- 
out permission of railway commission... 
cooperative companies are amenable to Blue Sky Mae 
construction of commission merchants law... 
real estate mortgage taxation law applies to ngtinaete vege 
federal law authorized national banks to hold tates 
securing indebtedness 
does statute forbid the killing of Higckbirds. 
workmen’s. compensation: “Law... ----22iig cscs Soe cncae ces enecccnpeewnecnene 


STENOGRAPHERS. 
salaries of judicial stenographers...................-...--scsccesteeeeee 


STOCK-YARD COMPANIES. 
railway commission has no jurisdiction over charges of com- 
panies 
TAXATION. 
Scavenger act permits certificate fee to be deducted from 
amount of bid 
inheritance taxes must be used for building Fie ene: oat 
eda” <..-2....... 
widow's interest i is not t sublect ¢ to an cia ca, tax. 
tax lein on personal property is superior to chattel mortgage... 
assessment of mortgage filed after July 1, 1911-. 
assessment of mortgage containing no tax rire 
tax liens are extinguished where husband Ganenotes! tna ‘of 
wife under Scavenger law.. ae 
“pit scales” which are a aecmratene ae Poti NS faguaened 
with real estate 
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TAXATION—Continued. 
“pitless scales” not attached to real estate should be taxed as 
PSEND HDA ROR OLEN a oso asco p tere eso coe coseoccceacca meshes cuseeacccesct 59 
method of taxing shares of building and loan associations 


where names of shareholders are withheld... = 60 
elevator company should be taxed on ortowed: 1 money as. 5 well 

as elevators 62 
taxation of land by state authorities is not dependent upon 

issuance of patent. ks 
payment of occupation tax under old and new law. TT 
school land leases are assessable as personal property. 83 
assessment of telephone company. 2) OO 
payment of subsequent taxes by owner of tax sale certificate... 91 
county treasurer selling land for taxes. 91 
school district levy of thirty-five mills. 94 
assessment of mercantile corporation... 95 


assessment of elevator company where name of purchaser of 
part, of eral ISO. minctOsed a oo. occ ites senccen divine nleceeeiee 98 
irrigated land entered under reclamation act not taxable 


until patent issues. 107 
outstanding taxes against counties for care of insane patients 
BN 3 Mies ic) 2s Dit aeee Se ne pee ee 124 


-- 142 
-- 142 
- 146 
146 


refund of inheritance tax when fund is depleted. 
interest on refunded inheritance tax is not allowable.. 
indebtedness cannot be offset against personal property........ 
disposition of taxes paid under protest where no datemant 

has been filed 
amount subject to inheritance tax. 


149 
- 175 


wife right not subject to inheritance tax. 175 
school lands held under lease can be assessed by dvainawe 
district 176 
collection of drainage district tax on school land held under 
lease 176 
property of voter at Seana salectina: ante have beeen taxed 3 at 
last annual assessment in order to entitle him to vote........ 179 
taxpayer’s appeal of claim allowed by county board should 
be tried de novo.. 180 


can interest be collected on Piioriince tax whose payment 
has been delayed without fault of administrator................ 181 


assessment of bank 189 
taxation of cattle kept in a county other than one where 
- owner resides ............. 191 
real estate mortgages held ae ret thoueh-1 not t filed may be 
considered in assessing capital stock. 198 


national bank may deduct from its capital stock mortgages 
COM FIM F Tae CLANS roan acne ceenncc erg pee cedar dete ees LD 
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TAXATION—Concluded. 
“mortgage held by bank director, but whose ownership is in 


bank, should be considered in assessing capital stock. - 199 
real estate mortgage taxation law applies to national banks.... 199 
national bank may claim deduction from assessed value of 

stock of mortgages on realty in the state..............-...........- 199 
mortgages, on over-mortgaged land, to the extent of such 

CSG) BIS VTS OG oc rap hrs se ceca tas tc seteeenceascesesenen 207 
liability for taxes where two mortgages are given, one with 

and one without tax clause... . 208 
redemption of part of land held by two persons, but assessed 

BB ONG TAGE. ca..cacapscsbsaunchsdaeratngotpapegnlceytkonsseoees na croaetond 213 

TELEPHONE COMPANIES. 
TARBTION OF COMPETI: occ accicccat erage ipeatree re scm cwsteneoesies naire 90 


physical connection of companies not required for iocal calls 110 
added service may be given to farm line subscribers on a flat 
rate basis 


over railroad track ... 
TERM OF OFFICE. 


term “of county. Sn Der Visor. caer iese ccc cesciacesinescosenenoenscee 178 
TIME. 
county superintendent may determine number of days to be 
employed in duties of his office.................-.--.-..--cescsscessee+e-+= 12 
actual number of days employed is used in computing salary 
OF,” SEATS” BUDO KGS: ones ccc pees ese ee Peeseemnaeg ar centeGrenesesun ses 38 
TOWNSHIPS. 
maintenance of bridges over streams on township lines........ 144 


TRANSFER COMPANY, 
company which performs service on lines of street car com- 


PANY f8's COMMON CALTNOR csc Serre scse sc cnen pa acecwesea cease 24 
TREATIES. 
a citizen of Austria has two years to dispose of inherited 
property: “in. INobraelee qc tera eater sas tne ce nnseousiansseeatbetse 37 
TRIAL. 
Dlace .of trialof accesSOry ss. .c. ieee nescence sdecsncs esos Pacowsensveles 158 
taxpayer’s appeal of claim allowed by county board should be 
ty) at et ) Repeat ==. 5 ae Fasenn? 180 
TRUST COMPANIES. 
examiners cannot be paid out of examination fees......................147 


UNITED STATES. 
taxation of land by state authorities is not dependent upon 
AmpuBnee ~ Of Patri ba asc vsaszetos-cccaceee Per eeieeates esos nays a cacercssces deans 67 
alien is permitted to vote though second papers have not been 
C21 || Seen PRE OS so = 6 a AR ieee eee oe 130 
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VACANCIES. 
oyernor may fill yacancy created by death of a member elect 
of the legislature 17 
VENUE. 
lace: OF Lrlal Gh“ AGceasOny. ....</--ncc 8 Sa ccscee ccc shnctacscsccaneucasanwenetaseoas 158 
VILLAGES. 
who entitled to vote in village after annexation 20 


election of officers is void if election is not held on date 

fixed by law 3 zea 
delinquent water rent as lien against real estate. 
police magistrates in villages are not nominated at primary 


VOCE OLE: cg asc ten a sedan a was oe ceen e tecenevneovakotusenscncespracuegsbcarsteds 204 
WARRANTS. 
payment of school district warrants prior to expiration of 
one-half of time for which bonds were issued 45 
drawing salary warrant when appropriation is exhausted. 52 
registration of warrants for jurors’ fees. 58 
WATER. 
delinquent water rent as lien against real estate.................... 136 
WATERCOURSES. 
maintenance of bridges over streams on township lines.......... 144 
‘WATER POWER. ; 
payment of expenses of water power commission.................-.- 224 


WEIGHTS AND MEASURES. 
weight of sack of flour... 


apples can be sold by either dry measure or weight................ 165 
refusal by cream tester to use scale prescribed by food com- 
MAISON 18a“ VAOIBUOM POR ILA <<... cc-ccsncccs--cvaoucscateasseceneusacvsesese 195 
WILLS. 
fees of county judge in probating wills....................2-------------+ 227 
WITNESSES. 
husband may testify in a prosecution for abortion, as to dying 
declaration of wife --- 183 
expenses of witness before interstate commerce commission 
should be borne by railway commission. - 221 


WORKMEN’S COMPENSATION. 
insolvency of liability company reverts benefits back to 
@rmployer: fer. “Terr ns oan canna nescence 222 


